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In 1965 the Federal Government’s Office of Economic Opportunity
(OEO) imstituted a program to- make legal services available to the
poor. This, to be sure, was not the first effort to provide lawyers
for people unable to afford them. There have long been individual
practitioners who serve the poor without fee.! Legal Aid offices,
financed primarily through private charity, have been providing
services since the 1890’s.2 And, in recent years, there have been a
number of experimental programs—the Mobilization for Youth Le-
gal Services Unit in New York, the New Haven program, Boston’s
and others.® The OEO program, however, was a 51gn1f1cant depar-
ture from its predecessors.

It was the first time the federal government had made a major
venture into the legal services field. And in sheer dollar expendi-
tures, this federal venture dwarfed all prior efforts, public as well
as private.* Size, moreover, was not the program’s only differen-
tiating feature. It was also the first attempt, on a nationwide
scale, to implement a number of important conceptions concerning
the structuring and role of programs providing legal services for the
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essarily represent those of the OEO or the ABF.
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Low-INCOME PEOPLE (Am Bar Foundation 1971).
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3. See, e.g., US DEepPT. oF HEALTH EpUC., & WELFARE, THE EXTENSION OF
LEGAL SERVICES To THE PooR 71-93 (1964) (proceedings of Conference on the
Extension of Legal Services to the Poor, Nov. 12-14, 1964, Washington,
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4, From Sept. 1965 to Aug. 1966, OEO grants for civil legal services
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lion. Hearings on the Legal Services Program of the OEO Before the
Subcomm. on Employment, Manpower, and Poverty of the Senate Comm.
on Labor and Public Welfare, 91st Cong., 2d Sess. pt. 2, at 342 (1971).
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poor. Thus the program’s law offices were to be placed not in a
central downtown location but in a city’s poverty areas, sometimes
in a neighborhood multiservice center together with other anti-
poverty agencies.® Further, neighborhood residents—the poor
themselves—were to select some, possibly even a majority, of the
members of their program’s governing board.® And perhaps most
important of all was the OEO view of the program’s goals: legal
services were to function not only as a treatment for the symptoms
of poverty—a remedy, so to speak, for the lack-of-a-lawyer pain—
but also as an active agent in the struggle against the poverty dis-
ease itself.”

OEO saw one aspect of this struggle as reforming and refashion-
ing the law. As they stood, the rules that regulated important
facets of the poor man’s life failed in many ways to protect his vital
interests.®* Indeed, poverty consisted in part of the very conditions
countenanced and sanctioned by those rules—delapidated housing
conditions, for example, seemed to rest on a network of rules that
provided no effective remedy against landlords who failed to main-

5. OEO, ComMUNITY ACTION PROGRAM GUIDE—INSTRUCTIONS FOR APPLI-

(1:AN'rs 27 (1965); OEO, GUIDELINES FOR LEGAL SERVICES PrRoGRaMS 27 (c.
966).

6. GUIDELINES, supra note 5, at 10-14.

7. This was the announced purpose of the community action program of
which the legal service program was a part. CoMMUNITY ACTION PRO-
GRaM GUIDE, supra note 5, at 7, 27. The OEO publication dealing spe-
cifically with legal service programs similarly speaks of the extension of
legal services as an aspect of a “comprehensive attack on the causes and
effects of poverty. . . .” GUIDELINES, supra note 5, at 1.

In the years immediately preceeding the launching of OEO’s legal
services program, the idea that such a program could and should be used
to attack the causes of poverty received considerable attention and ac-
ceptance. See, e.g., THE EXTENSION OF LEGAL SERVICES To THE POOR, supra
note 3; WALD, supra note 3; Cahn & Cahn, The War on Poverty: A Civilian
Perspective, 73 YaLe L.J. 1317 (1964). For a description of the develop-
ment of the legal services program within OEQ, see Pious, Policy and Pub-
lic Administration: The Legal Services Program in the War on Poverty,
1 PoL. & Soc’y 365, 366-74 (1971).

Whether, and to what extent, a government financed legal services
program should direct its energies toward promoting social change rather
than toward meeting the immediate needs of individual clients is a question
beyond the scope of this study. Though a position on this issue seems
unlikely to bias research on the questions of concern here, my view, for
whatever relevance it may have, is that programs should direct a consid-
erable portion of their energies toward social reform. For discussions of
the role of legal services programs, see J., CarRLIN, J. Howarp & S. Mes-
SINGER, CIVIL JUSTICE AND THE Poor (1967); Cahn & Cahn, supre; Hannon,
The Leadership Problem in the Legal Services Program, 4 Law & Soc’y
Rev. 235 (1969); Hazard, Law Reforming in the Anti-Poverty Effort, 37 U.
Car. L. Rev. 242 (1970); Hazard, Social Justice Through Civil Justice, 36 U.
CHL L. REv. 699 (1969); Pye, The Role of Legal Services in the Antipoverty
Program, 31 Law & ConTEMP. Pros.. 211 (1966).

8. See, e.g.,, WaLD, supra note 3, at 6-41; Symposium, 54 CaLIF. L. REV.
319 (1966).
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tain their premises in a safe and sanitary state. One task OEO set
for its legal service program was to reform such law, to bring test
cases or seek legislative change in order to establish the legal bases
for fundamentally improving the situation of the poor.?

The poverty community’s need went far beyond this, however, On
the legislative front, there was a need to struggle not only for re-
forms in existing rules but also for new laws giving the poor new
rights and opportunities. Moreover, legislatures and courtrooms
were only two of many forums important in the formulation of law
and policy. The city council hearing, the school board meeting, the
administrative proceeding to fix utility rates, television and newspa-
per debates—here, too, questions of vital concern to the poor were
taken up, and if the interests of the poor were to count in those
considerations, if they were to be weighed by the decision makers
and be reflected in the decisions made, advocates would be neces-
sary. OEO believed that legal service programs, as agents in the
war on poverty, should fill that need.!?

Finally, the OEO also saw legal service programs as instruments
for helping the poverty community develop its own political and
economic resources, so that the poor would have power to act ef-
fectively on their own behalf. Many organizations of poor people
—tenants’ unions and councils of welfare recipients, for example—
had already formed to seek self-betterment, and others would be
formed in the future. The profession’s long experience in acting
for other interest groups—trade associations, labor unions, large cor-
porate enterprises—suggested many ways in which lawyers could
help the poor. Existing groups might need advice and assistance in
bargaining situations, representatives in court, and general legal

9. GUIDELINES, supra note 5, at 23.

10. The only relevant general statement in the GUIDELINES, id. at 22, is
vague on this point: “All areas of the civil law should be included and a
full spectrum of legal work should be provided: advice, representation,
litigation, and appeal.” At another point, however, the GUIDELINES urge
programs to involve themselves in broad-gauged efforts to “protect low-
income individuals from economic exploitation,” i.e., overreaching by mer-
chants and finance companies, Id. at 29-30. More detailed statements con-
cerning the role of OEQ’s legal services programs as spokesmen for pov-
erty community interests will be found in WaLD, supra note 3, at 66, 69-73,
82-83, and in Tentative Guidelines for Legal Service Proposals to the OEQO,
reproduced as an appendix in id. at 112, 116-18.

The first director of the legal services program, E. Clinton Bamberger,

made the point clearly in speeches before bar associations:

We want lawyers to be not only advocates for individuals . . . but to
be the articulate spokesmen for the fifth of our population who
suffer from being poor—invisible, inarticulate, unrepresented, de-
pressed and despairing . ... Lawyers ... can speak for the in-
articulate, can challenge the systems that generate the cycle of
poverty, can arouse the persons of power and affluence.

. . . We want lawyers to be advocates for a class of people who
are inarticulate and unsophisticated—and who do not have advo-
cates. Lawyers will be a voice of the poor in the community. . . .

Quoted in Pye, supra note 7, at 248 n.163.
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advice. Individuals who wanted to form an organization would
want to know about the alternative legal structures available to
them. Moreover, it might sometimes be appropriate to suggest to
individuals who had sought legal assistance——two or three tenants
from a housing project, for example-—that they could best promote
their own interests by joining others who had similar problems.!!

The approach to implementing this broad-gauged legal services
project was quite simple. Federal financing would be made avail-
able for programs that had been initiated and were to be controlled
at the local level, but only if the design and purposes of the pro-
gram, as proclaimed in the proposal submitted for funding, were
consistent with OEO conceptions. Some slippage between procla-
mation and performance was anticipated, of course, and the indi-
vidual programs were expected to vary somewhat in this respect.
The extent of the slippage, however, both generally and in any
particular program, was important, for, from OEQO’s viewpoint, the
legal services project could never be considered successful if local
programs focused solely on the problems of individual clients and
failed to enter actively into the battle against the social conditions
that constitute poverty. Consequently, it became necessary to in-
quire into the factors that affect program performance, to identify
the forces that determine the extent to which a program will be
active on behalf of social change. Such was the purpose of this
study.

One potentially important variable was whether OEO at the na-
tional level would be vulnerable to political pressures. An aggres-
sive legal service program was bound to generate hostility and op-
position at local and state levels, and, as a consequence, there would
be efforts to control local programs by applying pressure at the
top. For purposes of this study, however, the national structure of
OEOQ is taken as a given rather than as a variable to be mvesti-
gated,!? since our question is-whether differences in the local pro-
grams themselves lead to differences in program performance.

The overall method of the study was to examine closely the oper-

11. The GuUIDELINES, supra note 5, at 21, speak generally of providing
service to “organizations composed primarily of residents of the areas and
members of the groups served.” The earlier Tentative Guidelines were
more specific:

It is desirable that representation be provided for organizations

of the poor such as credit unions, cooperatives, and block clubs.

Such representation may include helpmg such organizations to start,

advising them concerning the organization’s objectives, and repre-
senting them in litigation.

WALD, supra note 3, at 112, 116. See also id. at 82-83; CoMMUNITY ACTION

PROGRAM GuIDE, supra note 5, at 27 (listing assistance to “such groups as

tenants’ organizations and organizations of welfare recipients” as one func-
tion of a legal service program).

12, For examples of how political pressures have operated on the OEO
legal service program, see Pious, supra note 7, at 383-85.
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ations of five OEO programs, LSPs-A, B, C, D and E.** Prelim-
inary inquiries had indicated that these programs differed both in
performance and in respect to various factors that might influence
performance, for example, whether their offices were located in
multiservice centers, the extent of poverty community representa-
tion on their governing boards, and their links with preexisting
Legal Aid organizations. Consequently, they provided a basis both
for five individual case studies and for comparisons that might
indicate whether performance variations were related to differences
in program history and structure.1?

The studies of the five programs began with an examination of
the various documents prepared in the process of seeking OEQ ap-
proval and funding: the final application for funding, earlier drafts,
memoranda by OEO personnel, letters to OEQ from people support-
ing and opposing the program, and so on.!* After this background

13. The persons interviewed as part of this study were promised an-
onymity. Disclosure of a program’s identity would often be tantamount
to disclosure of the name of an interviewee. Therefore the programs and
the communities they serve will be referred to as A, B, C, D, and E. Simi-
larly, the appropriate letter designation will be substituted for a commun-
ity’s true name wherever that name appears in quotations, titles of city
institutions (e.g., City C Legal Aid Society), materials cited in these foot-
notes, etc,

Since the purpose of the study is not to provide information on or an
evaluation of specific programs, but to examine why programs in general
perform as they do, my ultimate conclusions can be fully expressed and
understood even though the identities of the studied programs are withheld.
The reader may want to consider, however, whether differences in program
performances can be better explained by differences in the communities
they served than by the theory I will suggest. While I cannot provide all
the information relevant to that question, it is appropriate to note that the
programs selected for study were chosen in part because the communities
in which they are located had a number of basic characteristics in com-
mon. All are located in the north: B and E in the east; C and D in the
midwest; A on the west coast. Although there are variations in total popu-
lation, all five communities fall in the 400,000 to 900,000 range. City C is
the largest, about 880,000; A and D are next with about 750,000 each; E's
population is about 520,000; B, with about 400,000, was the smallest of the
five. Cities A, B, C, and D were typically urban and metropolitan in
character. E differed somewhat. It was composed of a number of con-
tiguous municipalities (all within a single county) rather than being a
gingle city, and while urban in some respects was suburban in others.

On request, further information will be provided to those researchers
whose needs and intended uses make it possible, in my judgment, to do so
without violating my obligation to the interviewees whose cooperation was
so essential to this study.

13a. As will appear, one program was exceptionally active in pursuing
social change, two others devoted considerable energy and resources to this
effort, and two focused almost exclusively on individual service. There is
no reason to suppose that these five programs constitute a representative
sample of program activism. It is unlikely, for example, that one-fifth of
all OEO programs are as active as LSP-A, the most reform oriented of the
five studied here.

14, Most such materials were obtained through an examination of OEQ’s
Washington files; some were provided by the local programs. Copies of all
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inquiry, about three weeks were spent in each of the five communi-
ties interviewing program personnel, members of boards of direc-
tors, people working in other antipoverty programs, activists and
militants from the poverty community, lawyers in private practice,
and others. The interviews with legal service program personnel
were quite extensive, often as much as a full day in the case of
lawyers in the neighborhood offices. Other interviews varied greatly
in length. All were open ended. And in all instances but one (a
person not connected with the legal service program) the inter-
viewees cooperated fully. Further, pertinent documentary materials
(including the public and private reports and memoranda issued
by the program director, the minutes of the board.of director’s
meeting, and the summaries prepared for each of the cases that
passed through the office, showing something about the client’s
problem and what was done to help him) were obtained. Finally,
when it was feasible and seemed important to do so, I examined
documentary material and conducted followup interviews to see
how the programs progressed in the period subsequent to my initial
interviews.

No attempt has been made to apply rigorous quantitative tech-
niques to this data. In several respects, it is not susceptible to that
kind of analysis.!> Instead, conclusions are based on the impres-
sions and judgment of the researcher.

The research revealed certain basic conclusions. Innumerable fac-
tors, including chance, can and do influence program performance.
In any given instance, a full explanation of program behavior would
have to take all such factors into account. It is not the purpose of
this study to account for program performance in so detailed a
fashion. Putting aside such details, and focusing on the basic char-
acter of performance—whether a legal service prograin will be
little, moderately, or highly active in promoting social change—the
data from our five programs suggested a conclusion not anticipated
at the beginning of the study.

the items cited in subsequent footnotes are in my files. Since the identity of
the program to which the cited documents relate will not be shown (see
note 13 supra) the reader will be unable to find and examine them for
himself. The citations, however, will serve the purpose of showing the
bases of the statements to which they relate. As noted at the close of
note 13 supra, requests for further information may be directed to the
author.

15. Both the quality and the quantity of data collected varied from
program to program. Some had fairly informative information on the
individual cases that had been handled; others had only rough statistical
summaries. Even the most complete data left much to be desired; terms
used to indicate the nature of a case and the way in which it was handled
were sometimes highly ambiguous, and consequently two cases that ap-
peared to be the same when one looked at the written summaries were
really quite different, because the summaries had been written by lawyers
who used the same terms in different ways.
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In each community, most of the work associated with developing
a legal service program—the drafting of a proposal, generating local
support for it, negotiating with OEO for funding—is carried on by
a small group of people, sometimes only two or three. These indi-
viduals—the program promoters—share an ideological perspective
that directly and indirectly bears on the function and role of a legal
services program. This perspective differs, sometimes strikingly,
from one promoter group to another, and the basic character of
program performance will vary directly with these differences in
ideological perspective: when the promoters’ orientation implies a
limited role for a legal service program, performance will be cor-
respondingly limited; if their perspective calls for activity aimed at
social change, the program will perform accordingly. Moreover,
and most important, this relationship is a causal one: ideological
perspective operates in a number of ways to exert a critical, perhaps
dominant influence on the shape of performance.

It is this relationship between the ideological perspective of pro-
moters and program performance that will be explored in the pages
that follow.'® This exploration will necessarily include a look at
some other factors that might affect performance so that we can
consider their force relative to that of ideology and examine im-
portant interrelationships. In the first section we will trace the
developinent of ideology and describe performance in each of our
five legal service programs. Then we will show how ideology oper-
ates to determine the basic character of performance.

I. From PROMOTERS TO PERFORMANCE

The key ingredient of a legal service program’s ideological per-
spective is the role it assigns to the program itself. In addition,
this ideology may include beliefs about the causes and cures of pov-
erty, a rationale for government financing of legal assistance, and
related matters. Ideology exists both as reality and image: the
ideas actually dominant within the organization, and what others
assume to be the program’s guiding principles.

This perspective originates with the promoters. By becoming
members of the prograin’s governing board and through their role
in selecting other members, they implant their ideology in the body
vested with formal authority over the program’s operations. Then,
through the selection of like-minded program executives, this ideol-
ogy is carried into the actual management of the program. At this
point the program has acquired an ideological perspective, for

16. At another level of explanation, one might inquire into the relation-
ship between program performance and the various sociological, psychologi-
cal, and economic variables that might account for promoter perspective
itself. The research here was not directed to that question, however, and
consequently our data on such variables is too scant even to permit specu-
lation along those lines.
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those with authority and power to hire other program personnel,
direct program operations, and otherwise act to determine perform-
ance have been selected, and, to some extent, a program image is
being projected to outsiders. The ideology that began with the pro-
moters has come to occupy a central position in the running of the
prograin. A

In examining each of our five legal service programs, we will
look first at this process of ideological development and then turn to
program performance. Two main aspects of performance will be
examined: representation of poverty community interests in law-
and policy-making processes and the promotion and development
of political and economic resources within the poverty community.
. The next few pages describe these aspects of performance in general
terms.

In order to provide a basis for comparing program perforinances,
our descriptions of work in the law- and policy-making arena will
focus primarily, though not exclusively, on programn handling of
the problems faced by tenants, consumers purchasing on credit, and
clients or potential clients of welfare, public housing, and other
governmental programs.!?

Perhaps the most common way legal service programs act to
move law or policy in directions beneficial to the poverty commu-
nity is by seeking changes in specific rules of law, usually through
litigation but occasionally by promoting legislation. While the law-
yer who drafts legislation is consciously seeking law reform, an
attorney engaged in litigation may assert a novel claim or defense
even though his only concern is with the case immediately at hand.

17. The programs did considerable work in these problem areas that,
though important for other purposes, is peripheral here. In the landlord-
tenant area, many clients wanted only to know what the law provided,
e.g., when an eviction notice would take effect; others needed to ob-
tain a measure of grace from a landlord, e.g., a few days beyond what the
eviction process allowed so that they could find other housing. All the
programs acted to fill these needs. Similarly, all programs arranged easier
periodic payment plans for many of their debtor clients, and all would
call the welfare department to make appointments for clients seeking bene-
fits. Though this aspect of program performance does not directly concern
us, it is worth noting in passing that performances varied, and that the
programs that accomplished the most when working on behalf of in-
dividual clients were also the ones most involved in promoting law reform.
. Perhaps a program that raises new legal contentions and presses them in
litigation acquires a reputation that gives it special bargaining leverage
even in the cases it handles routinely. Moreover, in many situations under
the long established and generally accepted rules of law, the poor man’s
claim or defense is simply untenable. If the lawyer does not look beyond
those accepted rules, he will see his client’s case as hopeless and, more
likely than not, advise him accordingly. Thus, in many situations whether
a legal service program can be of assistance may depend on whether it
will undertake to challenge existing rules. Absent such a challenge, even
if the lawyer tries to act for his client, he is likely to have little leverage
at the bargaining table and no chance in court,
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The scope of his concern is important, for unless an attorney is fo-
cused on law reform he may fail to see the various obstacles that
may prevent cases that raise important questions from becoming
precedents that answer them. Mootness, for example, is a frequent
risk. Inconsistencies between the individual client’s needs and the
use of his case to test a principle can also be a problem, though one
that may often be solved by the way in which litigation is struc-
tured. A client’s reluctance to involve himself in lengthy litigation
may be a hurdle, but not necessarily an insurmountable one if
matters are fully explained. Only an attorney who sees law reform
as one of his objectives will be aware of such problems and take
the appropriate steps to solve them. Consequently, in considering
whether a program will contribute to social change, efforts con-
sciously directed toward law reform deserve more weight than ad
hoc challenges to established rules.

Pressing test cases and drafting legislation to change specific rules
of law are not the only ways in which a legal services program can
seek to affect law and policy. Other approaches are sometimes help-
ful, even essential. For example, it may be appropriate or necessary
to appear before a school board or city council or to testify or ar-
range for others to testify at legislative hearings; the newspapers,
television, and other public forums can be used to promote under-
standing of poverty community problems and urge action to solve
them; program lawyers can join with other poverty community
workers in developing broad, coordinated approaches to public offi-
cials from whom redress is being sought. While some clients may
ask for such help, other opportunities for action will be lost unless
the program itself seizes the iitiative. Therefore, the extent to
which a program sees and responds to such possibilities is critical
to the quality of its performance as a representative of the poverty
community in law- and policy-making processes.

- The second major category of program performance—promoting
the development of political and economic resources within the
poverty community—encompasses a number of possible activities.
Since local organizations—the tenants’ union, block club, welfare
mothers’ group—represent a major source of community develop-
ment, one must ask whether our legal service programs served
such groups, both by helping them to form and by providing the
advice and representation they needed to act effectively.

Program initiative is important if poverty community organiza-
tions are to be served. Some groups will come to a legal service
program on their own, but most often an attorney-client relation-
ship will arise only as a consequence of other contacts through
which members of the organization have come to know, understand,
and trust the program. One reason for this is that the poor, no less
than others, have little conception of the many ways lawyers
can act to help them, nor do they appreciate the flexibility of law
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and the tactical and strategic importance of this flexibility in con-
flict situations. Perhaps more important, poverty community or-
ganizations, especially in the black ghetto, tend to see legal service
programs as part of the “establishment” and consequently view
them with suspicion. Moreover, activists may see resort to lawyers
as inimical to their overall goal of building strong, self-reliant or-
ganizations. One such person put it this way: “The problem I
have with the whole legal process is whether it is beneficial to
building a tenants’ organization. You don't get any organizational
benefits when lawyers solve the problem, because the people you
are trying to organize may not see that the strength of the organiza-
tion contributed to bringing about a solution.”8 Given these diffi-
culties, if a program is to represent poverty community organiza-
tions, it must take the initiative, contact community groups, let
them know it shares their concerns, and give them some idea of the
ways in which legal services can be helpful. Consequently, we will
ask whether a program engaged in such activity.

Finally, our examination of performance will consider whether a
program involved itself in the development of economic enterprises
within the poverty community. Here, program attorneys could be
useful not only by providing the skills usually associated with busi-
ness lawyers, but also by bringing to community attention oppor-
tunities for federal financing that might otherwise not be recog-
nized.

A. The City A Legal Services Program (LSP-A)
IDEOLOGY

The development of the OEO legal services program in City A
involved a bitter struggle, based on conflicting views of the role
of the poor in formulating and controlling such a program, and emo-
tionally underpinned by fears, suspicions, and animosities. On onhe
side of the battle were the leaders of the Legal Aid Society and of
the bar association—what might be called the legal establishment.
In opposition was a group brought together through the initiative
of one young lawyer and consisting of several attorneys, activists
from the poverty neighborhoods, and the local chapter of the Na-
tional Lawyers’ Guild. The latter group ultimately prevailed, but
not before the struggle for OEO funding had become a matter of

18. Another activist’s position was described as follows: “He wants to
build a powerful organization, and thus sees a courtroom focus as removing
the struggle from the community. So he will be picky about using the
legal service program.” The quotations in the text and in this note are
from interviews conducted as a part of this study. Because of the need for
confidentiality discussed in note 13 supra, these and similar quotations can-
not be cited in the traditional manner. Therefore, in the footnotes that
follow, they will be cited as “Interview.”

19. The use of this designation rather than the true name of the city is
explained in note 13 supra.
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common knowledge within the bar of City A and even beyond, espe-
cially ammong persons interested in the OEO program. As a conse-
quence of this controversy, the activists and the program they pro-
moted cawne to be seen as having an especially strong commitment
to a social action orientation. Because this image played an impor-
tant role in the development of LSP-A, we will look briefly at the
controversy that produced it before describing the activist pro-
moters themselves.

The first proposal for a City A legal services program came from
the local Legal Aid Society, which asked for funds to add one attor-
ney, a stenographer, and two investigators to its staff so that it
might better serve its existing caseload; the Society also expressed
a willingness, if further funds were made available, to hire addi-
tional lawyers and place them in such neighborhood centers as
might be opened as part of the antipoverty program.2® Under this
proposal, the Society’s policy of accepting cases for “affirmative
relief” only where it found “social need” and “legal merit” would
have continued. And the Society urged that its economic criteria,
rather than the more liberal standards of City A’s Council for
Economic Opportunity (CEO), be used in determining whether an
applicant for service was financially eligible.?!

20. Community Action Program to Provide Adequate Civil Legal Aid in
City A, Dec. 23, 1964.

21. In accordance with standard procedures, the Legal Aid Society sub-
mitted its proposal to City A’s CEO, the agency with overall responsibility
for local community action programs. Earlier in the year, CEO had es-
tablished a Legal Services Task Force to undertake responsibility for de-
veloping a legal services component within the community action program.
The Task Force, which was chaired by the chief counsel of the Legal Aid
Society (who also prepared and signed the minutes of Task Force meetings)
seems to have been the vehicle through which the Legal Aid Society
sought to influence CEO. In all events, the Task Force reviewed the Legal
Aid Society’s proposal and recommended to CEO that the proposal be ap-
proved and funded. Minutes of Task Force Meeting, Dec. 22, 1964, at 3.
(Interestingly, assuming the minutes and proposal both were accurately
dated, the Task Force approval occurred one day prior to the actual issu-
ance of the proposal itself.)

Apparently there were people in CEO who were not happy with the
Legal Aid proposal, and a different plan was drafted by members of the
CEO staff. Under this plan, lawyers would have been made available at
CEO neighborhood centers to see clients referred by the various CEO agen-
cies located there. This plan, too, was reviewed by the Task Force, which,
through the minutes of its meeting, reported to CEO that the plan was ob-
jectionable on a number of grounds: persons whose work related to legal
services, it was said, should be employees of the Legal Aid Society, not the
CEO; use of CEO’s liberal financial eligibility standard would impose too
great a caseload on the available staff; the provision that the “legal serv-
ices most in demand by the target populations” should be provided was
objectionable, because “while the wants of a client must always be taken
into account, the service needed is part of the professional advice given
and is often in conflict with what a client believes he needs.” Minutes of
Task Force Meeting, March 15, 1965, at 5-6, and attachment thereto.



1012 . WisconsiN Law REVIEW [Vor. 1971:1001

Legal Aid’s proposal was rejected by OEO as inadequate.?? Dis-
cussion between OEO and representatives from the Legal Aid-bar
group followed. The presidents of the Society and the bar then
appoimted a joint committee to draft a plan that OEO would accept.
Serving on the committee were the gentlemen that appointed it,
two additional bar association representatives, two persons from
Legal Aid’s board of directors, the chief counsel of Legal Aid, and
a representative from the junior bar organization. The makeup of
this committee as well as the plan the Society itself had advanced
indicated a certain orientation: the planning and direction of a
legal services program were viewed as matters wholly within
the province of the bar; and the poor were seen only as potential
recipients of service, as the objects of charity, not as a group that
ought to be involved in the planning of the program. This in turn
suggests that the bar-Legal Aid leadership saw OEO funding as a
way of supplementing the work already being carried on by the
Society, i.e., the servicing of immediate individual needs. Certainly
nothing more was contemplated by those who drafted Legal Aid’s
initial proposal, and the plans subsequently developed by the bar-
Legal Aid committee, as well as the conduct and statements of its
key leaders, further evidence such an orientation.??

22. CEO included the Legal Aid proposal in the overall community ac-
tion program submitted to OEO. According to CEO, OEO rejected the
legal services component because the service was to be provided at the es-
tablished Legal Aid office rather than at offices to be established in pov-
erty neighborhoods. Letter from CEO to Legal Aid Society, July 20, 1965.
An OEO staff member who reviewed the Legal Aid proposal noted other
objections, including these: absence of any representation of the poor on
the Society’s governing board; noninvolvement of area law schools; the
“social need” and ambiguous legal “merit” restrictions on service. OEO
Legal Services, Interoffice Memorandum, Sept. 14, 1965, at 1-2. The staff
member described the proposal as. “totally inadequate” and said that the
help of an OEO consultant was needéd “not only to prepare a proposal but
to try to educate the Society as to what a Legal Service Program should
be.” Id. atl.

23. The bar-Legal Aid proposal stated that representation would be
provided to organizations of the poor, but nothing in the proposal indi-
cated that such work was considered important (a total of three lines in
the 21 page proposal were devoted to this matter) or that it was perceived
as part of an effort to help the poor develop power of their own. Under the
heading “Changes in Substantive and Procedural Law” the proposal said
that each staff attorney would write “two articles per year for use as an
aspect of preventive law and for publication in professional journals.”
Neither the development of test cases nor efforts to obtain legislative re-
form were mentioned. Application for Neighborhood Legal Services Grant,
Dec. 1965, at 12, 15 and passim.

In January 1966, the president of the City A Bar Association devoted
his annual address to the contest for control of the legal services program
in City A. After noting that the activist proposal provided broadly for
representation of organizations, he said, “It is nmiy understanding that the
true objective of the legal services program is to provide legal services to
poor individuals; not to provide neighborhood cliques or power blocs with
fully staffed law offices whose retainers are paid by our government.”
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The central promoter of the activist proposal, Mr. C, was a young
lawyer who viewed the OEO legal service program as an instrument
of social change and believed that the poor should be involved from
the very beginning in developing plans for and setting the goals
of such programs. At first he tried to implement his ideas by con-
tacting the president of the City A Bar Association and asking to
be included on the committee that was being formed to plan a
legal services program. A few weeks later, quite by accident, he
heard that a cominittee had been formed and was holding regular
meetings. When he again volunteered his services, he was told,
“You know how it is with cominittees, if you get too many people
in there, you can’t get anything done. So we have a rule that no-
body can attend.”?* Angry at this rejection, now firinly convinced
that the bar-Legal Aid committee would fail to find or address itself
to the real needs of the poverty community, and spurred by the
urging of a friend who worked in the legal services division of OEO,
Mr. C began to move on his own.

Within the next few weeks he discussed the possibility of promot-
ing a legal services program with several lawyers and neighbor-
hood leaders. He then prepared a rough draft of a proposal that
incorporated their ideas and his own. This was considered at a
series of meetings attended by both the lawyers and the neighbor-
hood people; various points were discussed and disagreements re-
solved; and a proposal for OEO was prepared OEO u1t1mate1y
funded this group.

The meinbers of this group, like C himself, ‘believed that legal
service programs should be deeply involved in legal reforin and
community action. Indeed, in their view, the underlying role of a
program should be to help the poor (as md1v1duals and as a group)
gain the confidence, strength, and power necessary to fashion a fu-
ture for themnselves. Thus, in describing program goals and func-
tions, they spoke of LSP-A as a “component of community action”
that would involve “as many poor persons as possible in the process
of understanding their individual and collective goals and prob-
lems,” and that would provide service to “groups, including credit
unions, cooperatives, and other self-help organizations made up
primarily of indigent.residents.”?® They wanted a program that

Excerpts of the Annual Address by President of the Bar Assn of C1ty A,
Jan. 14, 1966, at 10-11,

24, At the time of my research, Mr. C had left City A, and consequently
I was unable to interview him in the course of my research there. I did
meet and speak with him for about two hours elsewhere, In addition, in
January 1965, Mr. C was interviewed at length on the development of
LSP-A, and a transcript of that interview was made available to me.
Statements concerning C’s views and actions are based on both sources,
though mainly on the 1965 interview. The quotation in the text above is
from the 1965 interview.

25. Proposal for City A Neighborhood Legal Assistance Program, c. late
1965, at 1, 11-12, 13.
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would “attack the causes of poverty,” one that would “treat the
disease as well as the symptoms.”?¢ The perspective of these pro-
moters was further reflected in their insistence that a majority of
the program’s governing board be selected by the poverty commu-
nity, a principle adamantly opposed by the bar-Legal Aid group.

The spirit of the activist promoters was carried forward to LSP-
A’s hierarchy in several ways. First, the man hired as executive
director had participated in the development of the program and,
even before that, had been interested in and written on providing
legal services to the poor. His perspective on program objectives
and functions matched well with the statements contained in the
proposal. Second, 16 of the 31 members of the program’s governing
board were to be selected by the poverty community, and the pro-
moters from that community undoubtedly played an important role
in the selection process. Indeed, several persons who had partici-
pated in the program’s development became directors themselves.
The bar-Legal Aid forces had the power to select only seven board
members, less than one-fourth of the total. One seat went to the
Lawyers’ Guild; the rest to area law schools and related institu-
tions, some of which were virtually certain to send representatives
whose views would be much the same as those of the promoters.
The first president of the board was a man from the poverty com-
munity (chairman of one of the neighborhood community action
boards) who had been much involved in developing the proposal.
The vice president, a young lawyer from one of City A’s best me-
dium-sized firms, was one of the bar association’s appointees to the
board. Though it was said the bar leaders who picked him thought
he would be “conservative,” his view of LSP-A’s function was that
it should

provide day-to-day help for people who need lawyers but
cannot pay for them; search for ways to attack institutional
evils that are the source of poverty—rules of law, and also
the disposition of many decision makers (small claims court,
police court, the building inspector) to be unresponsive to
the needs of the poor.2?

He also believed that

one gap in the program may be a lack of a legislative pro-
gram. There should be such a program. The poor don’t
have anyone to lobby for them. Perhaps lawyers in the pro-
gram should be expected to turn in two or three suggestions
for legislative change each week. There should be a legis-
lative lobbying program for the poor.28

26. Id. at 12. The proposal also spoke of the importance of test cases
and legislative reform and listed nine specific problems that the program
should consider. Id. at 14.

27. Interview.

28. Interview.
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Like C and his promoter colleagues, then, the hierarchy of
LSP-A saw poverty as a social and institutional problem, one whose
solution had to be approached accordingly. Moreover, they per-
ceived the poor as alienated and powerless. Charity would never
change that. Handouts could never bring the poor a sense of dig-
nity and human fulfillment. The need was for vigorous action
through which the poor might become involved in a sort of self-
determination. Hopefully LSP-A would promote this process by
championing the interests of the poor and by helping the poor gain
power and become spokesmen for themselves.

The developmental process that produced this orientation in-
volved more than individuals selecting other individuals whose
views were much like their own. The process resembled more the
growth of a single organism than the gathering together of similar
but nonetheless distinct individual bodies. Thus many of those who
became board members, plus the program’s executive director, came
from the promoter group itself, and, as a group, the program’s hier-
archy shared not only the views of the promoters on legal service
programs but also their overarching conceptions concerning social
forces and identification of social goals.

PERFORMANCE

The central office of LSP-A was opened in October 1966. In
addition to its administrative functions, this office housed two attor-
neys whose assignment was to concentrate on law reform and other
matters of broad import. The program’s neighborhood offices were
all operating by mid-November. By the following May, the offices
covered by the research had seen a total of about 2,500 clients, a
monthly average of 40 per neighborhood lawyer.2?

Representing poverty community interests -in law~ and policy-
making processes. LSP-A was the most active of the five programs
in representing and speaking on behalf of poverty community inter-
ests. 1ts approach to the problems of individual clients often in-
volved challenges to well established legal rules, and some of these
were consciously developed into full-blown test cases. Indeed, legal
theories that could be used to advance the interests of the poor
were developed even before there were concrete cases in which
they might be asserted, and community groups and leaders were
told about law reform possibilities and the kinds of fact situations
that would lend themselves to test case treatment. Most of the
neighborhood attorneys were involved in some test case activity,
either on their own or in cooperation with one of the law reform
specialists. In several instances program attorneys coordinated
their work with others in the community. '

29. Here, as in the discussions of LSPs-B, C, D, and E, statements con-
cerning caseload are based on information compiled by the program itself.
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In City A, as elsewhere, many tenants complained that their
landlords had failed to repair faulty plumbing, exterminate vermin,
provide adequate heat, and otherwise properly maintain their prem-
ises. There were building and health codes, of course, but indi-
vidual tenants were likely to obtain little relief through complaints
to the city officials in charge of enforcing these municipal laws.
One of the neighborhood offices, working together with CEO com-
munity organizers, developed a campaign to push housing code
enforcement. The lawyers had drawn up a leaflet, to be distributed
by CEO personnel, telling tenants about their rights under the hous-
ing code, i.e., what a landlord was required to do to maintain his
premises in a legally acceptable condition. Tenants who brought
their problems to the neighborhood office were helped to file com-
plaints with the building inspector’s office, and the chief counsel in
the office stood ready, if these conplaints were ignored, to bring
a mandamus action against appropriate city officials.

State law was in accord with the general rule—the landlord’s
covenants are independent of the tenant’s, and a default by the
former does not excuse the latter from paying the rent—though
a state statute gave the tenant a limnited right to make repairs and
deduct the cost from his rental payments. The chief counsel of
one of the neighborhood offices had focused his attention on this
statute. One problem was that it spoke of only a single month’s
rent, and thus might not provide an adequate remedy when the cost
of a needed repair exceeded that sum. This lawyer, however, was
contending that a tenant should be allowed to use the statutory
remedy month after month. Thus, if the monthly rental was $100,
and a repair would cost $150, the tenant could make the repair and
pay for it over a two month period. Another question he wished to
raise was whether two or more tenants could use their combined
rent to make a repair important to them all, for example, a repair
to a common stairway. While he hoped to win in court, he also had
an eye on possible legislation. “By raising such issues,” he said,

“we will at least show the legislature the shortcomings of the stat-
ute,”30

In a further effort to reform landlord-tenant law, L.SP-A had
filed a federal court action, asking that the public housing authority
be directed to make the repairs and provide the regular mainte-
nance necessary to keep its premises in a “decent, safe and sani-
tary” condition, and, further, that actions to evict tenants who were
withholding their rent because of landlord defaults be enjoined.
The heart of this suit was its challenge to the independent convenant
rule: the tenant’s duty to pay rent, LSP-A urged, should be condi-
tioned on the landlord’s performance of his obligations.

30. Interview. This attorney also conducted seminars for community
action workers in order to acquaint them with the state statute, both the
rights clearly granted thereby and the issues that needed to be raised.
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LSP-A had also brought suits to improve the coverage and bene-
fits provided under government assistance programs. The public
housing authority’s practice of charging welfare recipients a higher
rental than other tenants was being attacked on the ground that it
had no rational basis and therefore violated the equal protection
clause of the fourteenth amendment. The welfare department’s rule
making a person eligible for benefits only after he had resided in
the state for one full year was overturned in federal court. In
another case involving a questionable waiting period, LSP-A
challenged the rule that women whose husbands had deserted
would not be granted benefits for three months unless they sued
for divorce.

As consumers, the poor are especially vulnerable to overreaching
both at the time they make a purchase and later, if they are unable
to meet the payments called for by the sales agreement. LSP-A
developed and pressed a number of legal theories to provide better
protection. In several suits program lawyers used state consumer
protection statutes as a foundation for the contentions they asserted.
In one, for example, repossession was attacked as an abuse of process
on the ground that the contract had been signed in blank, was there-
fore unlawful, and consequently gave the seller no rights.

Garnishment was being attacked on two fronts. The chief counsel
in one neighborhood office arranged with a state legislator to have
an LSP-A attorney testify in favor of remedial legislation. Another
neighborhood office had laid plans to act against creditors who
garnished exempt wages. As soon as an appropriate case and a
willing client came along, the office was going to claim that the
creditor’s conduct was tortious and, on that basis, seek both dam-
ages and an injunction.

The abusive practices of schools that sold courses to people who
did not understand and could not use them were also under attack.
In some cases the program was seeking to establish that the sales
techniques amounted to misrepresentation. Another suit in-
volved a client who, after prepaying tuition, discovered that the
course was useless to her, quit, and asked for a refund. The school
refused to return her money. LSP-A filed a law reform suit, as-
serting that the tuition payment retained by the school bore no
relation to actual damages and therefore constituted an impermis-
sible imposition of liquidated damages.

"LSP-A’s representation of poverty community interests went be-
yond the problem areas typical of legal services programs. For
example, there was a successful challenge to the state statute that
provided for automatic revocation of a driver’s license if the unin-
sured holder was involved in an accident and could not post bond;
and suits were brought to establish procedural protections for stu-
dents faced with suspension from public schools.
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On occasion, LSP-A’s lawyers acted as spokesmen for parents pre-
senting grievances to the school board. One complaint was that a
teacher had made derogatory racial remarks. A second involved
inordinate delays in the completion of a badly needed addition to
a school. The attorney urged the board of education not to grant
the contractor an extension; the board withheld the extension, post-
poning decision to its next meeting, and the contractor completed
his work before that meeting.

The program also joined with others to develop broader attacks
on community problems. One instance involved redevelopment
plans that would have uprooted many citizens without providing
decent replacement housing. A multi-pronged attack was devel-
oped through discussions between program lawyers and represen-
tatives of community organizations. Suit was brought to enjoin
further federal funding on the ground that the Department of Hous-
ing and Urban Development (HUD) could not make the statutorily
required finding concerning the feasibility of relocation. Then an
administrative complaint was filed with HUD, alleging that one of
the redevelopment plans would not comply with federal relocation
requirements. Later LSP-A represented individuals who claimed
that the redevelopment agency had given them eviction notices
without providing adequate relocation housing.

Another cooperative effort developed when several incidents at
City A’s juvenile detention facility led to demands for an investi-
gation. One neighborhood lawyer, acting as a link between com-
munity groups, helped bring large numbers of people to a hearing.
Another program attorney, one who had accumulated some experi-
ence in the juvenile field, testified at a city council meeting, support-
ing a proposal to invite the National Council on Crime and Delin-
quency to study City A’s situation.?!

Finally, the program worked to protect members of the poverty
community against police misconduct. At first, LSP-A attempted
to address this problem by bringing complaints to the police com-
mission and the police-community relations unit. After several
months of this approach, LSP-A went to court. One neighborhood
attorney filed a class action to enjoin the kinds of police miscon-
duct that were allegedly cominon practice in the black ghetto.
The program’s main office filed another class action in which LSP-A
sought to stop the police from arresting and holding people for
several days without probable cause.

Promoting the development of political and economic power
within the poverty community. The extent of LSP-A’s work with

31. Juveniles were also afforded vigorous representation in court. Thus
the two LSP-A attorneys who handled most such cases routinely dis-
qualified a judge they considered to be especially unsympathetic to ju-
veniles.
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poverty community organizations is indicated by the great atten-
tion given to such activity. One staff meeting, for example, was
largely taken up with a consideration of whether neighborhood
lawyers should undertake to act as house counsel for these groups
or whether performance of this function should be centralized in a
single attorney working in the prograin’s main office. Also, in
speaking with me about their work, several attorneys showed con-
siderable sensitivity to the difficulties of working with groups led
by persons who distrusted lawyers or saw resort to legal action as
inimical to their broader objectives.

That the program became quite active on behalf of community
groups is not surprising, for the lawyers had developed many con-
tacts that might lead to such work. The typical program lawyer
had attended meetings of at least five or six community organiza-
tions, speaking about LSP-A and what it could do to help the poor.

LSP-A’s work in support of two major efforts by community or-
ganizations had its genesis in contacts established by program
lawyers who spoke at meetings of these groups. It was after such
a meeting that representatives of the East Side Community Or-
ganization (ESCO) asked LSP-A for help in opposing an urban
redevelopment project. The lawyer-client relationship was not an
easy one. ESCO wanted immediate action to halt the project; the
chief counsel took the position that legal action would have to focus
on forcing the redevelopment agency to provide adequate relocation:
housing for those the project would displace. After considerable
discussion and some acrimony, a plan incorporating both viewpoints
was developed, and ESCO and LSP-A proceeded together.

LSP-A also worked closely with the tenants’ associations that
were leading a rent strike by public-housing-project tenants, de-
manding repairs, improvement in future maintenance, and a voice
on the housing authority’s governing board. The program lawyers
supported the efforts of these groups by defending individual strik-
ers who had been served with eviction notices, by bringing an ac-
tion to restrain evictions and compel repairs, and by participating
with tenant representatives in bargaining and negotiating with the
housing authority.

LSP-A lawyers drew up corporate structures for a wide variety
of groups. Somnetimes there was little continuing contact with these
groups, but other times the lawyers who did the incorporation work
maintained a close relationship with the organization, discussed
various problems with its leaders, and generally served the func-
tion of house counsel. Among the many organizations that the pro-
gram came to represent were City A Neighborhood Cooperative;
Parkland Progessives; United Neighborhood Organization; Rebels
in Action; Building Skills Clearing House Corporation; Concerned
Brothers of Hill Point Housing Project; Block, Inc.; Artists Round-
table; Young Afros; Black Concerned Citizens; the Welfare Rights



1020 ‘WiscoNsIN L.aw REVIEW [Vor. 1971:1001

Council; Malcolm X Education Center; Filipino-American Associa-
tion.

LSP-A also developed the City A Local Development Corpora-
tion to assist the poverty community plan and finance its own eco-
nomic enterprises. Representatives of the poor, the business com-
munity, and the Small Business Administration (SBA) were in-
volved in the effort. Early in 1968, financing for a coin operated
neighborhood laundry was obtained from SBA and private sources.
In the months that followed, further funding was secured and ad-
ditional businesses were opened. LSP-A also heiped to plan and
conduct a conference to inform others about the possibilities for
economic development. Plans were laid for a housing development
corporation to help community groups obtain FHA financing for
the development of housing projects. '

B. The City B3? Legal Services Program (LSP-B)
IDEOLOGY

The City B legal services program was the product of a merger
of two separately initiated promotional efforts. Though a legal aid
society served the residents of City B, the assistance it provided,
especially on the civil side, was far from adequate. To meet this
deficiency, the Poverty Action Commission (PAC), City B’s com-
munity action agency, asked E, a professor at the law school in City
B, to draft a proposal for an OEO funded program.

Independently, but during this same time period, the civil rights
committee of the bar association, troubled by developing racial ten-
sions in City B, was asking itself how the legal profession might
play a role in the war on poverty. Discussions with W, a man who
served both as dean of the local law school and president of the
Poverty Action Commission, brought the bar group to the decision
that it should form an ad hoc committee of lawyers to explore the
possibility of developing a legal service program. Professor E, the
man previously contacted by the PAC, soon joined this group, and
thus the two initiatives were merged.

The members of this group were deeply concerned with injus-
tice. Professor E, the chief draftsman for the group, had been both
professionally and personally involved m civil rights matters for
some years. Mr. F, the head of the bar’s civil rights committee and
the person most instrumental in developing broad bar support for
LSP-B, had a background of similar involvement.

Quite naturally, E, F, and others in the group believed that one of
the basic purposes of a legal services program is to protect those
who, in the absence of a lawyer, would be sorely disadvantaged (and

32. The use of this designation rather than the true name of the city is
explained in note 13 supra.
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often unfairly treated) in their day-to-day dealings with landlords,
creditors, welfare officials, and others. LSP-B’s promoters saw
more than this need, however. They saw the social conditions that
generated individual misery and the importance of seeking to change
those conditions themselves. Both of these concerns—with the poor
individual and with poverty itself—are reflected in their description
of program obejctives:

The neighborhood law office will have two general cate-
gories of responsibilities. It will have single-client func-
tions and neighborhood functions.

In addition to working for specific clients, the law offices
will perform certain neighborhood oriented functions.
They will work with neighborhood groups,. such as action
committees and churches, in devising means of attacking
neighborhood problems which may be amenable to legal
solution. . . .

The neighborhood law offices will also be involved in the
community social development programs undertaken by the
Advisory Board [of LSP-B]. ... The neighborhood lawyers
will work with the Advisory Board in planning community
legal action programs. They will also implement those pro-
gra;gns at the neighborhood level when called upon to do
S0.

The promoters envisioned no real opposition to the individual
service aspect of LSP-B’s work but recognized that program efforts
to promote social change might meet with resistance. The struc-
ture they gave to LSP-B’s governing board was well designed to
counter such resistance should it arise: almost two-thirds of the
board members were to come from the ranks of the poor themselves.
In addition, to protect against the dampening effect of local politi-
cal influence, the promoters planned to rely on private sources ra-
ther than city or county government for the local contribution to
the program’s financing.3¢

33. Proposal for the City B Legal Service Project, ¢. April 1965, at 3, 4.
The portion of the proposal quoted in the text above appears in almost
verbatim form in the version submitted to and approved by OEO. Appli-
cation for City B Legal Service Program, July 19, 1965, § 7.1.2. See also
the Certificate of Incorporation of LSP-B, at 2, stating that one of the pur-
poses of the program was “to study and devise means of attacking general
problems of the urban poor which may be amenable to solution through
use of the law and legal institutions. . . .”

34, There was some ambivalence on this point. The proposal submitted
for OEO funding said that City B would be asked to contribute $15,000,
about half of the local share, “but if that cannot be obtained, it will be
secured from private sources.” Application, supra note 33, § 2.1. Subse-
quently, in a document distributed to the local bar to promote interest in
and support of LSP-B, the promoters said this: “Although many anti-
poverty projects receive their local share ... from local governments,
LSP-B will make every effort to raise its local share from non-govern-
mental sources. It will follow this course in order to maintain not only
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Mr. F became chairman of LSP-B’s board of directors and served
on the board’s four-member personnel committee. In this way, the
ideological perspective of the promoters was carried forward to two
positions of central importance. Several other promoters also be-
came directors. One of these, Mr. T, also served as chairman of the
Community Problems Committee. This committee’s task was, first,
to develop communication with residents of-the poverty areas so
that the most pressing community problems could be identified,
and, second, to consider and make recommendations on how these
problems might be attacked by LSP-B. Other board and commit-
tee positions also were filled with people who saw social reform as
one proper and important program goal.35

The transfer of ideological orientation from promoters to pro-
gram hierarchy was completed with the selection of LSP-B’s two
top executives. Both the executive director, a black lawyer with
considerable litigation experience and much knowledge of poverty-
community problems, and the assistant director, a white attorney,
viewed legal services as one means to the end of social reform.
They wanted LSP-B to play a meaningful role in solving community
problems and welcomed participation by community activists, even
those labeled by some as “radical.”

the fact but also the appearance of absolute independence from any political
control.” Material Concerning LSP-B, c. 1966, at 5. This policy was fol-
lowed in raising the local share for the initial grant period. In 1967, PAC
(the overall community action agency for City B) decided to ask the city
to contribute a portion of the local shares of the various program’s con-
ducted under PAC’s auspices, including LSP-B, and the directors of LSP-B
agreed to this. Minutes of Meeting of LSP-B Board of Directors, Jan. 23,
1967, at 1-2. Within the next two months, however, the program appar-
ently decided not to seek city funds but instead to ask the state OEO for
a contribution to LSP-B’s local share. Minutes of Meeting of LSP-B
Board of Directors, Mar. 27, 1967, at 4. The question whether to seek city
support came up again at a board meeting; ‘“substantial feelings were
expressed” against taking funds from local government; a resolution of the
question was deferred. Minutes of Meeting of LSP-B Board of Directors,
April 24, 1967, at 3. 1n May 1967, the state OEO approved a grant of
$20,000 to help LSP-B with its local share. Minutes of Meeting of LSP-B
Board of Directors, May 22, 1967, at 1. The minutes of the next several
board meetings contain no mention of the matter; apparently the idea of
asking for city assistance was dropped.

35. Mrs. V, a law school representative on the board and a member of
the personnel committee, described a ‘“vital program” as one that was a
“combination of individual service, law reform, and community action.”
Interview. Mr. R, a bar association appointee to the board and also a
member of the personnel committee, initially thought the program was
just “another crackpot idea from Washington. But I changed my mind: I
came to scoff and stayed to pray.” Interview. He saw the function of the
program in this way: “The attorneys should devote themselves to prob-
lems that affect many people. For example, in the consumer fraud field,
if you can get proper legislation or use a specific case as a test case to
establish some principle that will be good for all, this is desirable. The
same goes for housing laws—rent withholding, for example.” Interview.
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Though the program’s orientation was in striking contrast to that
of the City B Legal Aid Society, and thus was quite different
fromn the model long accepted by the bar, LSP-B enjoyed both the
moral and financial support of the local bar association. The pro-
moters sought this support from the beginning. At first, the bar
showed some skepticism and perhaps a little hostility, but the pro-
moters, through adroit handling, eventually won bar approval.3¢

In this respect, the developmental process leading to LSP-B dif-
fered sharply from that in City A. There was no open, notorious
battle with the bar establishinent in City B. This difference in pro-
gram history meant that although LSP-B accorded considerable
inportance to working for social change, nothing had happened to
focus public attention on that fact or to give LSP-B an image that
would make it stand out from other programs around the country.

PERFORMANCE

LSP-B began operating in early 1966. For the first few months
all work was centered in the administrative offices. Then, in May,
two neighborhood offices were opened; a third followed in late
July, and a fourth in October. Three of these were located in
premises that also housed the neighborhood operations of the PAC.
By the time of my research in City B, upwards of 2000 clients had
come to LSP-B’s neighborhood offices, an average of about 40 cases
per lawyer per month.??

Representing poverty community interests in law- and policy-
making processes. About two-thirds of LSP-B’s neighborhood law-
yers had challenged accepted legal doctrines in the course of their
day-to-day servicing of individual clients. In only a few instances,
however, were matters handled with a test case perspective, i.e.,
with an eye on the importance of using the case to establish a prece-
dent. On the other hand, LSP-B acted as poverty community rep-
resentative in many other ways, and its performance in this respect
was not far off the mark set by LSP-A. However, while most of

36. When the proposal was ready for general consideration, a copy was
sent to the president of the bar association and a meeting with the bar’s
governing board was requested. At the same time, the proposal was sent
to the justices of the state supreme court, who soon informally expressed
their general approval of the plan. Throughout this period, Mr. F, head of
the lawyers’ ad hoc group and a man highly respected by other lawyers,
quietly lobbied on behalf of the proposal. As a consequence of his efforts
and the supreme court’s attitude, the governing board of the bar soon de-
cided by unanimous vote to appoint one of its members to serve on LSP-B’s
board; the state bar, the Legal Aid Society and others followed suit.
Later, the City B Bar Foundation voted a $3000 contribution for the pro-
gram, indicating that the bar was solidly in support of LSP-B.

37. Here, as in the discussions of LSPs-A, C, D, and E, statements con-
cerning caseload are based on information compiled by the program itself.
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LSP-A’s staff was involved in such work, almost all of B’s law re-
form performance was attributable either to the program director
or to a young, radically oriented neighborhood lawyer.

On occasion, program lawyers had resisted evictions by contend-
ing that the landlord’s failure to make repairs was a defense.
Though in these efforts the focus was wholly on the individual cli-
ent, in other instances the program was seeking to reform land-
lord-tenant law and improve housing conditions in the poverty com-
munity.

When a rent control ordinance was being considered by city gov-
ernment, the program drafted a series of proposals and then met
with the city attorney to ask that these proposals be made a part
of the legislation slated for presentation to the city council. Al-
though some of the program’s suggestions were accepted, the offi-
cial proposal remained inadequate in LSP-B’s eyes. Consequently,
the program’s director appeared before the city council, offered and
spoke for a substitute ordinance drafted by the program, and later
submitted a written analysis of the differences between the pro-
gram’s draft and the one offered by the city. Although the council
adopted the city’s proposal, LSP-B did not abandon its efforts.
About a week after the council’s action, the program director and
one of the neighborhood lawyers met with the city attorney, sub-
mitted some proposed amendments to the recently enacted ordi-
nance, and asked that they be considered at the city council’s next
meeting. Eventually, most of their proposals were adopted. As a
consequence, tenants whose landlords refused to make needed re-
pairs could ask that a receiver be appointed to collect the rents and,
in addition, could seek to have ceilings placed on the rent.

After this ordinance was adopted, LSP-B’s director and assistant
director undertook to demonstrate that it could be used effectively.
Acting on behalf of tenants who had complained about delapidated
housing, LSP-B investigated the situation, took pictures and gath-
ered other evidence of code violations, and then filed suits invok-
ing the provisions of the new ordinance. In this same suit, they
sought to establish two other theories of general import: implied
warranty of habitability and public nuisance.

LSP-B, like LSP-A, also attacked retaliatory evictions. The the-
ory asserted was that an eviction order, entered on behalf of a land-
lord who sought to punish a tenant for complaining to the city
about code violations, would constitute state action m derogation
of the tenant’s first amendment rights.

LSP-B was active on behalf of consumer interests. One pro-
gram attorney had attacked the holder in due course defense by
seeking to show that the relationship between a seller and a finance
company was so close that it was absurd to treat the finance com-
pany as a wholly separate entity without notice of or responsibility
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for the seller’s misconduct. Here again, however, the attorney had
not treated the matter as a test case, and it is unlikely that his ef-
fort benefited anyone other than the client involved.

Another program lawyer was concerned with protecting consum-
ers as a class and had developed some novel approaches to promote
this objective. One was a tort suit for damages against a creditor
who knew that his attempt to enforce a wage assignment would re-
sult not in the recovery of money but in the debtor’s loss of his job.
Another was the possibility of characterizing as a “commercial nui-
sance” a seller who consistently operated in a fraudulent manner,
and, on this basis, enjoining such practices.

In addition to its concern with the substantive problems of con-
sumers, LSP-B had acted to promote procedures that might help
them. The program developed and obtained judicial approval for a
plan under which law students were permitted to represent poor
persons in small claims court. The attorneys in one neighborhood
office worked with the Main Street Complaint Bureau, established
by local merchants for the purpose of receiving and adjusting con-
sumer complaints; the program attorneys functioned as a liaison
between the merchants and the community to assure proper han-
dling of complaints.

LSP-B sought several improvements in government assistance
programs. On the procedural side, through conferences with the
welfare department, the program gained acceptance of new griev-
ance procedures. Welfare was also convinced to discontinue its
practice of withholding benefit checks until the recipient agreed to
apply part of his payment on a debt owed to a former landlord.
Another case involved a state statute under which the welfare de-
partment had consistently refused to made ADC payments unless
the mother involved turned over to the department a bank book
representing funds held in trust for her child as a result of the set-
tlement of the child’s personal injury claim, social security bene-
fits paid for the child on his father’s death, and so on; in this one
case, at least, the program’s advocacy convinced the welfare de-
partment to abandon its demand for the bank book.

Both procedural and substantive rights were involved in a class
action brought against the public housing authority. This suit arose
out of complaints from tenants who were being evicted, not for non-
payment of rent but because of their alleged noisiness, the delin-
quency of their children, or, sometimes, for no stated reason at all.
The objectives of the class action were to establish, first, that the
public housing authority could not evict without good cause, and,
second, that the housing authority must hold a hearing, if requested,
to see if there was such cause.

There were several other areas in which LSP-B acted as spokes-
man for poverty community interests. Divorce law was one. For
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many years, women who needed divorces had been unable to af-
ford the attorney fees. The creation of LSP-B solved this problem.
The program also arranged for court costs to be waived. The last
problem was the law itself: under the state recrimination statute,
the adultery of a complaining spouse was a defense when a divorce
was sought on grounds of adultery. A judicially developed exten-
sion of this rule made adultery a defense without regard to the as-
serted grounds for divorce. Thus a woman who had not been
able to afford a divorce at the time her husband had deserted her,
and who had since lived and raised a family with another man,
could not obtain a divorce and regularize her existing relationship.
In two divorce suits, LSP-B was seeking to overturn this judicial
expansion of the statutory doctrine.

LSP-B spoke for the poor in the political as well as the judicial
arena. When a controversy developed over a pending appointment
to the position of board of education secretary, because of consid-
erable feeling within the black community that the person chosen
by city officials had been selected on political grounds and that an
obviously qualified black candidate had been ignored, LSP-B be-
came advocate for this sentiment in resisting the proposed appoint-
ment.

One of the program’s most extensive efforts involved a plan for
the construction of a state medical school. In order to convince
the school’s planners to locate within City B, city officials had
promised to clear 180 acres of land in the heart of the black ghetto,
thus displacing thousands of residents without any realistic assur-
ance of adequate relocation. In November 1966, the Committee
Against Removal, an organization of neighborhood residents, asked
LSP-B to look into this matter. After considering whether to op-
pose the project altogether, and testing community sentiment on
this question, the program decided to pursue less sweeping objec-
tives: LSP-B’s director and assistant director testified at city coun-
cil hearings, urging that a 100 acre limit be placed on the medical
school site; the program director appeared before the state legisla-
ture to support a bill setting standards for the compensation of in-
dividuals forced to move; in meetings with the mayor, LSP-B in-
sisted that a detailed written relocation plan be drafted defining the
rights of residents. Finally, when other steps had failed to produce
satisfactory results, LSP-B brought suit to enjoin the medical school
project.

The most intense and extensive LSP-B project as poverty com-
munity spokesman arose out of riots that erupted in City B’s black
ghetto. The prograin became immediately involved when its di-
rector, together with others, rushed to a police station to try to
ease the explosive situation that had developed when police were
seen dragging a black cab driver into the station. This attempt to
avoid violence failed, however, and a full-scale riot erupted. The
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National Guard was called and remained on the scene for three
days. During this period LSP-B’s offices were flooded with phone
calls. Some callers were frantically seeking help in locating rela-
tives and friends who had been arrested. Others were reporting
various forms of police misconduct: brutal treatment of individ-
uals, destruction of black owned businesses, and so on. Three
main lines of program activity developed.

During and after the riot, LSP-B’s director, at the governor’s
request, served on committees through which he was able to pre-
sent the community’s view of -what had happened and to advocate
appropriate steps for redress of the community’s grievances.

The program’s second major effort was aimed at helping those
who were arrested during the riot. An emergency release-without-
bail program was set up; the full staff plus 18 law students work-
ing for the program participated in interviewing over 700 persons in
a 48 hour period.

Fimally, the program sought to help those individuals whose
rights had been violated by the police. When people called with
stories of brutality, they were urged not to resort to self-help, but
rather to come to the LSP-B office and make out a statement so
that legal redress could be obtained. Hundreds did. These materi-
als were later made available to federal and state investigating
commissions. In addition, the program undertook to act for the cab
driver whose arrest had triggered the riot, and who, because of
his treatment by the police, had come to symbolize community
grievances. First, the program represented him in criminal court.
Second, when a local judge refused to accept the criminal complaint
which he wished to file against the officer who had arrested him,
LSP-B brought the matter to the attention of the state supreme
court. As part of its program to redress police misconduct, LSP-B
joined the NAACP and the Civil Liberties Union in a unique legal
action, a federal suit charging that the police department had been
continuously and consistently violating the constitutional rights of
City B’s black residents, and asking that the department be put into
the hands of a receiver with authority to reorganize it and take
whatever steps were necessary to see that citizen rights would be
honored in the future 38

Promoting the development of political and economic resources
within the poverty community. Although LSP-B had not become

38. This was not the first time such a suit had been contemplated by
LSP-B. A few months earlier, a neighborhood lawyer who had received
three or four complaints about police misconduct had begun to plan for
such action. In order to bring a successful action to enjoin police prac-
tices, he believed, it would be necessary to have proof of 10 to 15 specific
instances of misconduct. He had contacted community groups that might
be interested in the problem and asked them to help gather the necessary
evidence.
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involved in the development of poverty community economic en-
terprises,?® it had a fair record of working with community organiza-
ions.

About half the neighborhood lawyers had attended and spoken
at meetings of neighborhood groups. Only one lawyer, however,
had also undertaken to stimulate the formation of poor people’s or-
ganizations. Thus when a tenant came to the office because of his
landlord’s failure to maintain apartment premises, this lawyer
would urge the tenant to organize a meeting of others who lived in
the same building and had similar problems so that the program
could advise these tenants on how they might act together to solve
their common problems.

In addition to attending meetings, the attorneys had done some
work for the PAC Area Boards, the structures responsible for com-
-munity action work at the neighborhood level. On occasion the
program worked cooperatively with a community organization
without actually becoming its attorney. For example, the LSP-B
effort relating to the medical school problem involved considerable
work with the Committee Against Removal.

A few of the lawyers acted as counselors and advocates for com-
munity organizations. In one instance the program represented
50 of the 90 families living in an apartient building in their efforts
to obtain needed repairs and services from their landlord. The pro-
gram lawyer first served as negotiator for the group, and then,
when negotiations failed and the tenants voted for a rent strike,
continued as legal advisor. Another group of tenants—five of the
six fainilies in a building—told LSP-B that their landlord had pre-
sented them with huge heating bills, even though he had agreed to
pay for the heating costs himself. The tenants had agreed to act as
a group not only to resist payment of the heating bills but also to
force the landlord to repair leaky roofs and broken floors and ex-
terminate roaches and rodents. After an inconclusive call to the
landlord, the attorney complained to the board of health, which in-
spected the premises and cited the landlord for numerous viola-
tions; the program also prepared a declaratory judginent action to
establish the landlord’s obligation to pay for heat.

Other work for community organizations included negotiating
with the mayor on behalf of a tenants’ association that wanted a
traffic light installed at a school crossing; writing a booklet for the
City B Welfare Rights Project, explaining the rights of welfare cli-
ents in simplified terms; and acting as counsel for Citizens for Bet-

39. This was true both for the period preceding my research in City B
and for about a year and a half thereafter. My conclusion concerning
the latter period is based on the absence of any mention of such activity in
the periodic reports issued by the program director and the same absence
in the minutes of board of directors meetings.
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ter Hospital Services, a group seeking to improve the notoriously
poor services available at the city hospital.

C. The City C* Legal Services Program ( LSP-C )
IDEOLOGY

In City C, the OEO legal services program was sponsored by the
Legal Aid Society. Within the bar, the Legal Aid Society drew its
support primarily from the City C Bar Association, whose mem-
bers came mainly from large law firms. The county bar association,
the organization of the small firm and solo practitioners, had for
some time opposed expansion of Legal Aid (partly because the So-
ciety was seen as drawing off potential clients) and was opposed to
the development of an OEO program. In the past, because of the
antagonism of the county bar, it had been necessary to struggle
actively in order to expand the legal services available to the poor.
Partly because of this, the Legal Aid Society had attracted to its
presidency and other leadership positions men with some sense of
social commitment, men who were predisposed to view sympatheti-
cally the notion that a legal services program, in addition to helping
individual poor people with their problems, might play some role
in combatting poverty itself. The men whose efforts led to the es-
tablishment of LSP-C were of this persuasion.

In 1965, Mr. M, president of the Legal Aid Society, hearing that
OEO funds were available for legal service programs, drafted a
proposal, submitted it to the city bar, and then forwarded it to
OEOQ. After several months of negotiations with OEQ, the pro-
posal was finally approved and funded.*?> Several of M’s colleagues

40. Apparently the number of organizations served by LSP-B increased
in the months following my research there. This is suggested by the fact
that in November 1967, about nine months after my work in City B, the
board of directors considered whether volunteer lawyers should be used to
help provide service for the organizations that were requesting it. Minutes
of Meeting of LSP-B Board of Directors, Nov. 27, 1967, at 2.

41. The use of this designation rather than the true name of the city is
explained in note 13 supra.

42. One important change was in the staffing of the program. An
assistant director and other lawyer positions were added, and the secre-
tarial and investigative staff were enlarged. This is reflected in the in-
crease in budget from the $100,000 initially proposed to $178,000; the in-
creases in legal staff accounted for about 50% of this budget change and
another 35% was for other additions to staff.

Another important change involved OEQ’s requirement that the poor
be represented on a program’s governing board. See text accompanying
note 49 infra.

The amended proposal also expressly provided that organizations of
the poor would be served. Although this had not been mentioned in the
first draft, the omission was undoubtedly due to the draftsman’s over-
sight (or his failure to understand that OEO wanted a written declaration
on the matter) rather than any doubt concerning the propriety or im-
portance of such work.
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on the Legal Aid governing board joined in this effort, including N,
who assumed the Legal Aid presidency when M’s term expired.

M and N had much the saine view of a legal service program’s
function. They saw both individual service and law reform as ap-
propriate and iinportant. Thus, in M’s draft proposal, program ob-
jectives were described as providing “legal aid, advice and assistance
to City C residents who, because of financial inability to pay, are un-
able to procure such legal aid and assistance . . . .”** And N said,
“It provides a service to which poor people are entitled. These peo-
ple have rights and claims that should be enforced and protected.”+4
Even in his early draft, however, M had indicated some perception
and approval of a role for the program in community action work.*®
And, in answering questions about program goals, M said:

The basic question I have is whether we are going to do a
meaningful job in breaking the poverty cycle. Clearly we
will help more people than before. But it seems like bring-
ing up a popgun to kill an elephant. Ideally, our lawyers
should have a small enough caseload so that they can have
an intense relationship with their clients and see what their
lives are like. And I would much rather have the program
spend time on group action, law reform, etc. than in han-
dling a large caseload.¢

As for Mr. N, while he was “not sure that Legal Aid can do any-
thing about poverty . . . the basic problem is economic,”*” he had
no doubts about the propriety of program lawyers bringing test
cases, proposing and actively supporting legislative reform, and
representing poverty community groups. He recognized that this
might involve controversy and “might make some people un-
happy,”*® but thought the program should go ahead anyway.

As initially proposed and ultiinately approved, their program in-
volved the establishment of neighborhood law offices in each of City

For the changes noted above, and various others, compare Proposal for
Establishment of Neighborhood Offices of Legal Aid Society, May 1965,
with Neighborhood Legal Services Proposal, Dec. 29, 1965.

43. Proposal for Establishment of Neighborhood Offices of Legal Aid

Society, May 1965, at 1-2.

44, Interview.

45. A further goal is to provide educational programs in which non-
legally trained workers within the community’s “anti-poverty” pro-
gram may be educated to the legal aspects of the problems faced by
impoverished individuals and families, and to insure coordination
and ;:ommunication between such workers and those rendering legal
assistance.

. .. [I1t is expected that the attorneys ... would act in an ad-
visory capacity to non-legally trained workers in the community
action program . . ..

Proposal, supra note 43, at 2, 4.
46. Interview.
47. Interview.
48, Interview.
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C’s five poverty areas. While the first draft made no provision for
poverty community representation on the Legal Aid governing
board, on request from OEO the draftsmen, though skeptical of its
value, quite willingly added a provision placing community repre-
sentatives on both the board and its executive committee, the group
to which responsibility for overseeing LSP-C had been delegated.*®

As presidents of the Society, M and N also headed their respec-
tive executive committees, were generally influential, and probably
had considerable voice in the selection of other committee members.
In any event, their views predominated. Mr. O, for example, the
man who was to succeed N as board president, told poverty com-
munity representatives, “We want you to call not only for help to
individuals but also for the community groups. We are ready to
help.”®® The perspective of the executive committee was evident
in actions as well as words. In an effort to promote participation
by board members from poverty areas, the executive committee
held meetings in the neighborhood law offices.

In its search for a director and assistant director, the executive
committee sought people whose ideologies were compatible with
their own. This imposed relatively few limitations, however, since
the tenets of their ideology were quite general: the program
should provide vigorous representation for the poor and should not
hesitate to act boldly when bold action was called for; however, no
specific form of bold action was demanded, nor was one formn val-
ued more than another. Consequently, while the executive com-
mittee would not have been attracted by job candidates who viewed
the program’s function too narrowly, a variety of approaches would
have been acceptable.

The carryover of this general direction is evident in a statement of
the man hired as assistant director:

Lawyers should be advocates for the poor, both the indi-
viduals and the community. We urge our lawyers to be-

49, A provision for representation of the poor first appeared in a revised
proposal sent to OEO by Mr. M with a cover letter dated November 29,
1965. At this point, the provision said that Legal Aid’s governing board
would be expanded to include new members designated by the community
action boards, but the number of such new members was not specified.
Subsequent discussions with OEO led to an agreement that 15 representa-
tives of the poor would be added to the board. Letter from Mr. N to OEO,
Jan. 26, 1966. A provision to this effect appears in the final version of the
proposal. Neighborhood Legal Services Proposal, Dec. 29, 1965, at 38. The
question concerning the executive committee of the board was subse-
quently raised by OEO, and the promoters’ agreeement on this point was
evidenced by a stipulation OEO attached to its approval of the program.

50. Statement at meeting of board of directors.

Another member of the executive committee, though emphasizing the
importance of individual service, said that the program should seek law
reform, bring test cases that raised “way out questions,” represent groups,
and even help organize associations of the poor. Interview.
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come part of the neighborhood—not to live there, but to
think about what problems recur and therefore need to be
attacked in a more general way. We should propose leg-
islation and represent groups.’!

And it was to be expected that the director, in an early memo to his
staff, would list “[m]atters involving an opportunity for judicial,
administrative, or legislative reform” among those that should be
given priority.52 In his view, however, the most important way in
which LSP-C could contribute to the war on poverty was to pro-
mote the development of economic and political power within the
poverty community. He communicated something of this perspec-
tive in a staff memorandum:

[A]ttorneys are expected as a part of their employment to
seek out and become active in civic activities in the neigh-
borhoods which they serve. Particular attention should be
given to those activities which will contribute in a signifi-
cant way to the economic improvement of the poverty
neighborhoods and their residents.

Staff attorneys should regard legal problems of neighbor-
hood groups as being of major importance. The staff at-
torney should provide advisory services to such groups on
the same basis as any civic minded attorney would provide
on an uncompensated basis for citizen efforts in a surburban
community. The term “legal” includes efforts before leg-
islature and administrative officials as well as in the
courts.%?

- But the reality of LSP-C’s ideology was different from the image
projected to the public. Because the OEQ program grew out of the
old Legal Aid Society, outsiders attributed to LSP-C the saine char-
acteristics they associated with Legal Aid. This meant, at least in
the early days of the program, that LSP-C was seen as a timid pro-
gram rather than as one willing to work actively for social reform.

PERFORMANCE

-Two of the four LSP-C offices studied were located in multi-serv-
ice centers together with other active antipoverty agencies. The
other two were within a few blocks of such centers. Average case-
load ran about 50 clients per lawyer per month.5+

No one in LSP-C had been specially assigned to the task of work-
ing on matters involving broad community interests. As in LSP-B,

51, Interview.

52. Memorandum from Director of LSP-C to Neighborhood Attorneys,
May 26, 1966, at 1.

53. Memorandum from Director of LSP-C to Staff Lawyers and Sec-
retaries, April 25, 1966, at 1, 4.

54, Here, as in the discussions of LSPs-A, B, D, and E, statements con-
cerning caseload are based on information compiled by the program itself.
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however, the program’s director had undertaken a number of such
projects.5s

Representing poverty community interests in law- and policy-
making processes. Though all the LSP-C’s attorneys believed the
program should pursue law reform, relatively little had been done to
change specific rules of law. Rules had been challenged in a num-
ber of cases, but seldom with law reform as a conscious objective.
Through other projects, however, LSP-C developed a creditable rec-
ord in working for poverty community interests.

In the landlord-tenant area, the lawyers of LSP-C seem to have
taken for granted the rule that a landlord’s defaults are not a de-
fense in an action to evict for nonpayment of rent. “Many ten-
ants,” said one lawyer, “say they didn’t pay the rent because the
landlord refused to furnish some service, but there’s nothing that
can be done. This isn’t a defense.”®® Although there had been
talk of a suit against the city to compel better enforcement of health
and housing codes, nothing had been done. :

Counterbalancing this inactivity were a number of efforts to
improve the situation of poverty community tenants. In one case
a program lawyer had consciously been seeking to establish a rule
that would prevent retaliatory evictions.”” LSP-C also participated
in a national conference whose purpose was to frame and gain
government backing for a Housing Bill of Rights. Much of the pro-
gram’s work with communlty organizations focused on housing
problems.

Another effort, of importance both to tenants and consumers,
was a proposal, drafted by LSP-C’s director, for a neighborhood ar-
bitration program under which merchants and landlords would
adopt certain standard contracts and leases, and submit all disputes
under these agreements to arbitration.’® The proposed leases,

55. The director specifically instructed staff attorneys to bring matters
“involving an opportunity for . . . reform” to his attention “at the earliest
possible moment.” Memorandum, supra note 52, at 1.

56. Interview.

57. In another eviction suit, despite the orthodox rule that a landlord
can terminate a month-to-month tenancy for any reason, the lawyer con-
tended that the eviction should not be allowed when the landlord’s moti-
vation for ousting the tenant was that she had resisted his sexual advances.
In this case the attorney seemed to be acting out of a sense of outrage
over the landlord’s treatment of the tenant rather than because of a per-
ception that the law in this area should be changed for the benefit of
tenants in general.

58. In addition, the proposal, which was jointly sponsored by LSP-C
and the American Arbitration Association, called for LSP-C to hire one at-
torney and three lay representatives from the poverty community to con-
tact landlords and merchants and persuade them to participate in the
plan. LSP-C attorneys were also to supervise the lay representatives
who were to act as representatives of the poor at arbitration hearings.
Neighborhood Arbitration Proposal, ¢. 1966, at 1. As an additional induce-
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contracts, and arbitration system provided greater substantive
rights and more effective remedies for the poor.

There had been no test cases involving consumer problems.
Some lawyers, however, planned to participate in a campaign to
promote legislation banning cognovit notes, a device frequently
used to the disadvantage of purchasers. One program attorney had
been in touch with state legislators in connection with this prob-
lem; the assistant director of LSP-C had publicly called for a statu-
tory ban. Another attorney had begun to look into the possibili-
ties of promoting consumer protection legislation. '

Legislative activity also figured in LSP-C’s approach to govern-
ment assistance programs. At the request of an activist minister
from the black ghetto, one of the neighborhood lawyers drafted an
amendment to the state welfare statutes and subsequently accom-
panied a delegation to the state capitol to lobby for this proposal.
There had been two other efforts in the welfare area. One attorney
was helping prepare a manual that would explain to people what
they were entitled to under the welfare laws. Another had chal-
lenged the department’s rule that social security benefits due a
child on its father’s death are to be charged against welfare bene-
fits otherwise payable for the child’s support. The welfare depart-
ment retreated fromn its position in the particular case, but whether
more was accomplished—indeed, whether the attorney had aimed
at a general reform—was unclear.%?

Part of LSP-C’s community action work came in response to a
major ghetto riot. As the fires of the riot were cooling, the mayor
of City C appointed an emergency cominittee to deal with the
many problems that had arisen. The director of LSP-C, as chair-
man of this coinmittee, and the assistant director, who served on it,
helped direct city resources to assist the ghetto community. 1n
one instance, for example, by arranging for police protection so that
a superinarket could reopen, they made food and other merchandise
available to the public. In addition, LSP-C assisted small business-
men reestablish businesses that had been destroyed in the riots. A
program lawyer arranged a meeting between a newspaper reporter
and some of the young men who had participated in the riots. The
result was a lengthy feature story that told the paper’s readers
something about how conditions in the ghetto generate despair and
ultimately violence.

LSP-C received many complaints of police misconduct occurring

ment to participate, landlords and merchants who joined were to be given
posters or window decals indicating their participation. Id. at 2.

59. LSP-C’s work on problems relating to government assistance pro-
grams also included an effort to improve the policies of the public housing
authority. Since this project involved work with a community organiza-
tion, it is described in the section on that aspect of the program’s work.
See pp. 1035-36 infra.
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both during the riot and at other times. These were brought to the
attention of the police department, but no other action was taken.
According to the neighborhood lawyer involved, suits were not fea-
sible because the police had removed their badges, making it im-
possible to identify and proceed against the offending officers.
Apparently the idea of an action against the department itself had
not been considered.

Promoting the development of political and economic power
within the poverty community. LSP-C’s director believed that eco-
nomic development was the most important activity the program
could pursue. To this end, he played a major role in arranging an
antipoverty institute conducted in City C in 1967. The overall ob-
jective of the institute was to foster the development of credit un-
ions, nonprofit construction companies, consumer cooperatives, and
other such institutions. Experts were brought to City C, and for six
weeks worked with people from antipoverty agencies (including
LSP-C lawyers) and members of the community in exploring dif-
ferent ways to approach economic development, possibilities for fed-
eral and private fimancing, and related matters.

The director also encouraged neighborhood lawyers to assist and
promote the development of community organizations, and the law-
yers had done so in a number of ways. They cooperated with com-
munity organizers working in neighborhood multiservice centers.
They wrote articles for the mimeographed newspapers that these
centers produced for neighborhood residents. They established
contacts with neighborhood groups and spoke at their meetings.

In some of their appearances at meetings of neighborhood groups,
the lawyers functioned only as sources of information on the law,
viewing the group not as a client but as an audience, and, instead of
suggesting that LSP-C could help the group take action, retiring
from the scene after having explained the pertinent provisions of
law. In other situations, lawyers responded actively. Two attor-
neys represented tenant groups. One counseled the group that al-
though there was not legal right to withhold rent, they would ac-
quire considerable bargaining power by doing so. When rent was
withheld and eviction action followed, the lawyer represented the
tenants m negotiations with the landlord, who ultimately met most
of the demands. In another case, the lawyer helped the tenants file
and press complaints with the authorities responsible for housing
code enforcement; after overcoming the city’s initial refusal to per-
mit examination of the housing inspector’s records, the lawyer and
his clients found that the landlord had previously been ordered to
make repairs, but that no action had been taken when he failed to
do so; this was brought to the attention of the appropriate author-
ities and the landlord soon made the repairs called for.

In two instances, both involving groups of tenants, LSP-C’s work
led to continuing attorney-client relationships. In one, the neigh-
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borhood lawyer had been instrumental in organizing the group.
Working with others concerned about public housing matters, he
brought together tenants and representatives from national and
community organizations and formed the Committee for Decent
Public Housing (CDPH). The organization held public meetings,
prepared lists of tenant grievances—including poor maintenance,
failure to exterminate rats and roaches, spying on meetings of ten-
ant councils, and racial discrimination—and negotiated solutions
with the housing authority. LSP-C’s lawyer was, in effect, house
counsel for CDPH, and, thus, attorney for the thousands of tenants
living in public housing.

The second instance of a continuing lawyer-group relationship
involved the tenants’ association of an 800-family apartment com-
plex that was owned by a nonprofit corporation and operated by a
real estate manageinent company. The tenant association com-
plained that portions of the lease form were grossly unfair and that
maintenance services were steadily deteriorating—the number of
maintenance mnen had been drastically cut, apartments were not be-
ing repainted, rubbish containers were allowed to overflow, etc. In
addition to helping the association negotiate solutions to these griev-
ances, a program attorney continued to act as the association’s
counsel and enlisted cominunity-action workers in an effort to con-
tact additional residents, inquire about their grievances, and in this
way build a stronger association.

D. The City D% Legal Service Program (LSP-D)
IDEOLOGY

The key promoters of LSP-D were Mr. Q, Mrs. J, and Mrs. K. The
initial iinpetus caine froin Q, a member of the board of directors of
the Legal Aid Society in City D and a past president of the state
bar. The emerging OEO effort had been a topic of discussion at a
meeting of the American Bar Association, which Q attended, where
local bar associations had been urged to play a role in the program’s
development. @ asked Mrs. J, the executive director of the Legal
Aid Society, to assume responsibility for the development of an
OEO program in City D.

Mrs. J proceeded to form a committee of three representatives
froin the senior bar association, three from the junior bar, and three
from Legal Aid itself. Mr. Q served on this committee; Mrs. J was
its chairman; and Mrs. K entered the picture a few months later to
take over the job of drafting a suitable proposal.

That these three individuals dominated the development of
LSP-D and were responsible for its ideological orientation is at-

60. The use of this designation rather than the true name of the city is
explained in note 13 supra.
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tributable to several factors. The influence of J and Q came in part
from their roles as prime movers. Mrs. J, moreover, as director of
the Legal Aid Society, probably was perceived as an “expert” in re-
lation to the problem at hand. Similarly; Q’s position as a former
state bar president and a member of the Legal Aid board of direc-
tors helped to make his voice an authoritative one, especially in a
context in which most of the listeners were other lawyers, Though
Mrs. K was not so prominent in her own right, she had the spon-
sorship of J, and for some months occupied the draftsman’s chair,
almost always a position of considerable influence. The individual
influence of J, K, and Q was enhanced by their friendship, their
previous association in Legal Aid endeavors, and the effective
working relationship they had developed. That they were the most
motivated of anyone involved and undertook the lion’s share of the
work put them in a position to formulate the proposals to be dis-
cussed and thus to set the framework of discussions.

For several months there was no opposition to their proposals.
Then, because OEO wanted broader consultation with the com-
munity, the promoters enlarged the initial planning committee and
some dissident views were voiced. These views were not pushed,
however, perhaps because the dissidents saw themselves faced
with a fait accompli. In this, they were probably correct, for while
details remained to be settled, the essential characteristics of the
emerging program were set and, indeed, probably had been set
months before when J, Q, and K assumed the role of key promoters.
From first to final draft, in both form and substance, LSP-D re-
flected their conception of what was needed, their attitudes toward
the role of legal services in relation to poverty, and their overall
ideological perspective.

That perspective reflected, m Mrs. J’s case, many years spent as
director of Legal Aid. She had seen a good deal of the poor and
their personal problems, and she was not without compassion, but it
was the plight of the mdividual that she saw and responded to, not
poverty as a social phenomenon. Moreover, as director of City D’s
Legal Aid Society, she had been faced with the job of trying to make
limited resources help many people. Given her perspective and
the difficulties of her job, she had found friendly accommodation
the best approach. She and the administrator of the local welfare
program were good friends and had resolved welfare problems
through informal telephone negotiations. “We usually get what
we think the client should have,” she said. She knew the police
chief, the judges, and considered them her friends. Activists in the
poverty community seldom view officialdom in this friendly a fash-
ion, and J, like most people, was not inclined to work with those
who saw her friends as enemies.®!

61. J’s reaction to community activists is well reflected in her comment
on a suggestion that a young minister, active in community organizing and
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J saw the new legal service program as essentially an extension
and enlargement of the Legal Aid Society, that is, as a way of serv-
ing individuals:

Now we will be able to do many things not possible under
the old Legal Aid . . . help people with divorces without

limitation . . . spend more time interviewing each indi-
vidual client . . . appear as representatives of plaintiffs
pressing small claims. . . .82

This conception of the program’s role was further reflected in her
notion of how LSP-D could contribute to the war on poverty:

If you can help a man out of a hole, that is breaking the
cycle of poverty. Also, if you can help a woman who was
deserted ten years ago get a divorce now, I think that is
breaking the cycle of poverty.#

As for law reform,

We will gain knowledge from our experience and go to the
bar association and get backing for legislative change, when
we have been in operation long enough. We'll need about
three years.6*

On representing tenants’ associations and other groups she said:

My thought was to get us established and then go to
larger issues. I can’t spring a lot of new things on the
board of legal services. IfI get too wild, it might jeopardize
our program.s

Like J, Mrs. K viewed helping individuals as the new program’s
only function.®® TUnlike J, however, K seemed not to know what
the problems of the poor are, even at the individual level. Thus
she identified as key problems lack of knowledge concerning legal
documents (rather than lack of money) and onerous clauses in leases
(rather than vermin, faulty plumbing, and high rents). When
asked whether the poor have problems in their dealings with public
housing and welfare authorities, the only matter that occurred to
her was that “there may have been some problems with welfare
frauds or people living in public housing who really aren’t eligi-
ble.”’S” She reacted negatively to activities that would challenge

influential within the black ghetto, be asked to join one of LSP-D’s com-
mittees: “Oh, no,” she said, “We don’t want him!” Interview.
62, Interview.
63. Interview.
64. Interview.
65. Interview.
66. K described LSP-D’s objectives as follows:
First, to give broader legal services to the poor, and, second, to edu-
cate the total community to the need for legal services by all people
in the community. . . . The poor don’t know what documents they
need in buying property; they pay too much. Tenants, because they
can't read, sign absurd leases; they promise to keep the premises
structurally intact, for example.
Interview,
67. Interview.
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existing institutions, and was most reluctant to see LSP-D become
involved in such matters.

I don’t think there would be any objection to representing
groups of the poor, but we wouldn’t approve of lawyers in-
stigating suits or promnoting rent strikes. I personally hope
there won’t be any legislation permitting rent strikes. If
there were, the lawyer could explain it to the community,
but he could not urge people to use it.%8

Like J, K saw herself and her friends as a part of the established or-
der and felt threatened by attacks upon it. Her discomfort and
hostility were probably intensified by a lack of familiarity with the
style and idiom of ghetto activists. Commenting on the people who
staffed a community action project in the black ghetto, she said
with some dismay and shock, “Why they had a sign on their office
door that said ‘Come on in, baby. You’re the reason we’re here.’ 89
For her, this made theimn people with “far out ideas.”” Her lack of
identification with the poor was matched by the strength of her
identification with the bar. She sympathetically explained, for
exainple, that bar involvement with the program was motivated in
part by a desire to control its operations, to see that it was “run in
a lawyer-like fashion.””* Her work with the program was aimed
at promoting more and more bar participation. She was pleased
by lawyers engaging in this charitable enterprise, and she herself
seemed highly motivated to please the bar.

The last of the three key promoters, Mr. Q, saw the purpose of
LSP-D in this way:
We will provide the poor with something they need, legal
services, and hopefully demonstrate that law can be a friend
to the poor; I also hope it will be possible to teach the poor

that there are legal responsibilities. People are obliged to
obey the law.7?

When asked whether law reform activities or working with or-
ganizations of the poor were appropriate program functions, he said
that the local law school’s poverty research institute rather than
the neighborhood lawyers should deal with reform, and that
whether LSP-D should represent groups “would be a policy mat-
ter that would have to be taken up by the board of directors.”?3

The structure of the program initially proposed by J’s committee
directly reflected the promoters’ orientation. Under this proposal—
one clearly unacceptable to OEO—the Legal Aid Society would have
added two half-timne attorneys to its staff and made them available

68. Interview.
69. Interview.
70. Interview.
71. Interview.
72. Interview.
73. Interview.
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at two neighborhood multiservice centers.’* These attorneys would
have interviewed clients and given on-the-spot advice. If further
service were required, the clients would have been sent to the down-
town Legal Aid office. Preexisting limitations on the kinds of cases
Legal Aid would handle apparently would have continued. Thus,
for example, divorces would have been handled “only when they
serve a sound social purpose, and usually only where minor children
are involved.””® And bankruptcy proceedings would have been un-
dertaken “only where the applicant has a reputation for honesty,
has made every reasonable effort to pay his debts, and where it is
imnpossible to work out any amortization plan.”?’®¢ Such a program
could at best help individual clients with their legal entangle-
ments,”” and, considering the tiny staff contemplated, probably
could not have done even this very well.”8

After attending a national conference on law and poverty, the
promoters realized that they would have to develop a far more ex-
tensive proposal if they were to obtain OEO funding. At J’s re-
quest, Mrs. K prepared a new proposal under which neighborhood
law offices would be opened in the city’s two most critical poverty
areas, each staffed by two full-time lawyers, secretarial help, and
indigenous neighborhood aides.’ The program would be under the
formal control of Legal Services Inc., a new corporation to be formed
for that purpose, and having some members of the poverty com-
munity on its board of directors. Legal Services Inc., however,
would hire the Legal Aid Society to administer the program. As a
part of this same planning effort, it was proposed that an institute
on poverty and the law, operated by the law school in City D, be

74, Proposal for Participation in OEO Program, Submitted by Joint
Committee Representing Legal Aid Society of City D, City D Bar Ass'n, and
City D Junior Bar Ass'n, c. spring 1965.

75. Id. at 3.

76. Id. The proposal also included an expansion of the existing volun-
tary defender project and the continuation of an experimental project
through which release without bond was being obtained for defendants in
criminal proceedings. ’

77. The proposal was oriented entirely toward serving individual clients.
Representation of groups was not mentioned, nor was there anything to
suggest that the draftsmen saw the program as a vehicle for law reform.

78. Only two half-time attorneys were to be added to the Legal Aid
staff. They were to function only as on-the-spot advisors in the neighbor-
hood centers. Other service—negotiations with landlords or merchants,
litigation, etc.—was to be furnished by the existing Legal Aid staff. This
staff was already handling several thousand new matters every year, and
consequently could not have provided very vigorous assistance—repre-
sentation in trial courts, the assertion of new legal theories, appeals—for
clients.

79. The proposal also contemplated the use of private attorneys, who
would be compensated out of program funds, where protracted litigation
was required or where the full-time program attorneys were unable to
give urgently needed help. See City D Plan to Implement the Economic
Opportunity Act of 1964, and accompanying Letter from Mrs. K to OEO,
Nowv. 5, 1965,
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established to do research in relevant areas of the law, conduct an
educational program for members of the bar, and develop proposals
for law reform. This plan, with minor revisions, was eventually
approved and funded by OEO.®°

Since this proposal, like the earlier one, called for the Legal Aid
Society to administer the program, Mrs. J, as executive director of
Legal Aid, would be in charge of LSP-D’s operations. 1ln addition,
the plan called for a half-time deputy director, and it was under-
stood that this job was to go to Mrs. K.81 Thus did the ideological
orientation of the promoters become the orientation of those who -
were to control the day-to-day operations of LSP-D.

The people who controlled general program policy also saw the
program’s raison d’etre as providing service for individuals and be-
lieved that there was little room for other work. This was the pre-
vailing view on the board of directors®? and of the members of its

80. The approval came in March 1966, and covered a six month period
for which the total budget was $158,000.

81, This understanding was reflected in the language of the proposal
itself, In referring to the deputy director, the pronoun ‘“she” is used,
rather than “he,” the pronoun customarily used in such a context and the
one generally used elsewhere in the LSP-D proposal. The City D Plan—
Legal Services to Implement the Economic Opportunity Act of 1964,
March 9, 1966, Exhibit C (Job Descriptions), at 1.

An OEO staff person familiar with the situation in City D reported:
“Mrs. K and Mrs. J will run the program.” Memorandum from OEQO Staff
Person to Director of Legal Services, Feb. 17, 1966, at 4.

82. The board had 23 members: four from the Legal Aid Society; four
from the City D Bar Association; four from the Junior Bar Association;
the dean of the local law school and two other persons from the uni-
versity of which that school was a part; two professors from another
university; and, because OEQ insisted, six representatives of the poor to be
nominated by organizations identified with the poverty community (the
NAACP, an association representing Spanish speaking people, another rep-
resenting the elderly, etc.) subject to the approval of the original directors
of LSP-D. Two of the three representatives of the poor who attended
board meetings had a broader perspective than the promoters; the third, a
representative of the elderly citizens, opposed the whole idea of a neigh-
borhood law office program. A middle-aged black attorney on the board
favored a more vigorous program than actually developed. But most board
members, especially those who were active and had positions of responsi-
bility, saw the program in much the same way as did the promoters.
E.g., one lawyer director, a person generally viewed as a “liberal,” saw the
program’s function in this way:

It’s part of the effort to break the cycle of poverty. My own
conviction is that if a person has a legal right, he ought to have a
right to have counsel to protect him. The poor no less than the rich.
LSP-D is an attempt to make this ideal more of a reality than it has
been in the past. . . . Legislative reform would be a good idea but
who will have time for scholarly study? ... Representing tenant
associations would be all right if the group couldn’t afford a lawyer.
The other lawyers on the Board might oppose such activity, however.

Interview. A second lawyer director, also a “liberal,” said: .

If you can help break that terrible cycle of poverty, then you
have done something. Helping a woman obtain a divorce might lend
some dignity to her whole family stability. We also must instill
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executive committee, 88 Moreover, in many instances, Q, as president
of the board, and J, as program director, consulted on important
questions that arose and either made the decisions themselves or
framed answers for presentation to the board.

In brief, at all levels, the ideology of LSP-D’s promoters became
the dominant ideology of its hierarchy. The most salient charac-
teristic of this perspective was its focus on serving individual clients.
Poverty was a problem of the individual, to be solved by helping
him, by breaking the “cycle of poverty” he was caught in. Law re-
form and group representation may be all right—some doubted the
propriety of the latter—but were unlikely to engage the attention
of the neighborhood law offices. There was no conception of pov-
erty as an institutional problem, at least not as an institutional
problem that LSP-D could do anything about. No one spoke of the
lawyer as a repesentative of the poverty cominunity, speaking, liti-
gating, negotiating on behalf of community interests. And cer-
tainly no one saw legal service programs as a resource through
which the poor might be helped to grow economic or political mus-
cles of their own.

PERFORMANCE

LSP-D had two neighborhood law offices, though only one had
been operating long enough to be included in this study. During
its first four months, this office, which was located in City D’s black
ghetto, saw about 700 clients, a monthly average of 70 for each of the
two full-time attorneys and 35 for one half-time volunteer.8*

Representing poverty community interests in law- and policy-
making processes. For over a year, all of LSP-D’s energies went
into handling the day-to-day problems of individual clients. No

respect for law . . . show the poor the law can be their friend. . . .
In the legislative field, our lawyers could properly appear as wit-
nesses at a hearing on a bill, but as a tax-supported institution we
should not initiate legislative proposals on behalf of any particular
group. Cases challenging rules of law would be proper so long as
the lawyers don’t go out and drum up cases. But I don’t believe we
could represent groups, since the combined resources of the members
would make the group financially ineligible for service.
Interview.

83. The executive committee was composed of Mr. Q (president of the
board), whose perspective is shown in quotations in text accompanying
notes 72-73 supra; the first lawyer quoted in note 82 supra, who was secre-
tary of the board; Mrs. J, the program’s director, whose position is set
forth in note 61 supra and accompanying text and in text accompanying
notes 62-65 supra; the vice president of the board, a lawyer whose view-
point was much the same as Q’s; the law school dean, a man who agreed
with J and Q on the program’s function; and the treasurer of the board, a
rather diffident representative of one of the poverty community organiza-
tions.

84. Here, as in the discussions of LSPs-A, B, C, and E, statements con-
cerning caseload are based on information compiled by the program itself.
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attempt was made, through test cases, legislative work or otherwise,
to give the poverty community a voice in the formulation of law and
policy.

This was not for a lack of community problems to which the pro-
gram might have addressed itself. The neighborhood lawyers, for
example, reported that most of the tenants who came to them with
eviction problems—some 80 to 90 percent of these clients—com-
plained about inadequate heat, rats, dirty communal toilets, and de-
fective plumbing; in some instances these conditions themselves,
rather than an eviction notice, had prompted tenants to seek help
from the program. The lawyers referred some tenants to the city
health department and occasionally called a landlord to ask that
he make repairs, but the programn had done nothing either to im-
prove code enforcement or to change landlord-tenant law. Simi-
larly, the progran’s response to retaliatory evictions was quies-
cence. And although the chief counsel in the neighborhood office
said that he was in favor of legislation that would permit a rent
strike and was aware of a group working on the rent strike prob-
lem, he had not attempted to contact that group and involve LSP-D
in its work.8s

Consumer problems were also common in City D. The leader of
a community organization recited a long list of specific abuses that
he said were matters of common practice in the ghetto. The neigh-
borhood lawyers reported that many clients had complained about
overcharging and defective goods. LSP-D obtained adjustments for
many of these individuals. Once again, however, although one
lawyer recognized that a number of cases might have been taken to
court, none were.

In one case, a young woman had signed up for a secretarial course
but had been forced by illness to discontinue. The school demanded
that she make the payments due under its contract with her.
LSP-D told her that the contract was valid and enforceable, and
that her only recourse was to ask the school to let her continue.
LSP-A, when faced with a similar situation, had contended that
the school was not entitled to tuition.8¢

The welfare department, according to both the neighborhood law-
yers and community informants, engaged in various questionable
practices. Under one of its rules, recipients of benefits could not
have phones or cars even if a third person paid for these items.

85. The lack of any effort to improve the poverty community housing
situation, and this attorney’s awareness of and discomfort concerning that
lack, were cogently indicated by an exchange that occurred during my
interview with him. I had asked whether any landlords had brought
pressure to bear on LSP-D. He replied, “No. You know why, of course.”
When I responded, “Because you haven’t done anything?” he smiled know-
ingly and nodded in affirmation.

86. See p. 1017 supra.
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The response of the neighborhood lawyer whose client had com-
plained about this rule was, “There’s nothing that can be done; the
rule says no phones or cars.”8” In another case, welfare had with-
held a client’s check at the request of a former landlord. The at-
torney handling the matter disposed of it satisfactorily, but with-
out giving any consideration to its test case possibilities.

People in the comminunity had a nunber of complaints concern-
ing the adininistration of public housing. There were attempts to
evict tenants active in organizing project residents, excessive bills
for utility charges, unannounced inspections, and so on. LSP-D
once again, had done nothing. Indeed, the program inay even
have failed to learn about these problems, since no one on the legal
staff mentioned them.88

Several reports of police misconduct and brutality had come to
the neighborhood lawyers. Attempts by community residents to
obtain redress through established channels never produced results.
Indeed, the police commission refused to hear complaints unless
they were filed by a property owner, and the police chief’s response
to complaints from ghetto residents was: “I don’t have to answer to
those people.” Members of the poverty community had called
for a civilian review board to hear charges of police misconduct. In
these and other situations, LSP-D had stood on the sidelines.?®

After about a year of such performance, as a result of pressure
from OEO, the director of LSP-D drew the attention of its govern-
ing board to the program’s failure to promote law reform. The
board took two steps to solve this problem. First, several of City
D’s large law firms were contacted and asked if they would contrib-
ute the services of one associate to help LSP-D with law reform
work; six firms agreed to participate. Second, a recent law school
graduate was hired to work full-time on law reform; she was to
examine cases pending in the neighborhood offices to see whether
any lent themselves to test case treatment, and when one came to
her attention, she was to bring it to one of the large firm volunteers
who would assume responsibility for the litigation.

87. Interview.

88. The chief counsel in the neighborhood office had heard the com-
plaint that the public housing authority sometimes evicted tenants for
no apparent reason, and he was aware of instances in which this practice
could have been challenged. He took no action, however. As noted in
the text at p. 1045 infra, about a year and a half later, i.e., following my
October 1966 research in City D, a test case involving this problem was
being prepared.

89. The chief’s remark had been reported in the local press, and mem-
bers of the community mentioned it in the course of my conversations with
them.

90. Another problem the program ignored was City D’s failure to re-
spond to citizens who were demanding that a stop light be installed at a
highly dangerous corner. Faced with a similar problem, LSP-B had be-
come actively involved in helping the community residents. See text ac-
companying note 40 supra.
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Within eight months, the new attorney had involved LSP-D in
several test cases. The rules denying aid to dependent children and
general relief to persons who had not resided in the state for one
year had been attacked, as had the public housing authority’s rule
against renting to women with illegitimate children, and a state law
on suspension of drivers’ licenses. Two actions were being pre-
pared, one asserting that public housing tenants could not be
evicted without first being given a fair hearing, the other involving
a retaliatory eviction. A judgment obtained by a finance company
had been reopened so that the underlying transaction could be chal-
lenged.

LSP-D’s law reform project vastly improved the program’s stat-
ure as advocate for community interests. This development ran
counter to program ideology, however, and therefore met consider-
able resistance from the prograin’s hierarchy. In effect, OEQ’s ide-
ological perspective had come into direct conflict with the local pro-
gram’s orientation. Both exerted an influence, and the net result
reflected both forces.®® LSP-D developed some test cases, but other
actions that should have been brought, including one involving
police misconduct, never were.

Promoting the development of political and economic resources
within the poverty community. The lawyer in charge of law-re-
form coordination also took an interest in organizing tenants, and
met with two community groups that wished to form tenants’ un-
ions. In addition, at the behest of another antipoverty agency, she
and one of its neighborhood workers investigated a small apartment
house and found numerous health code violations; this led to a rent
withholding action, for which she and a volunteer from one of the
cooperating private law firms provided the legal guidance.

Prior to these events, LSP-D’s contacts with organizations had
been minimal. The program’s neighborhood aides had spoken to
a few church groups and block clubs, but no organizations had been
represented. On the one occasion in which a program lawyer did
some work for an organization, he asked that his involvement be
kept confidential.

The economic development front, insofar as LSP-D was con-
cerned, had been totally silent.

E. The Community E® Legal Service Program (LSP-E)
IDEOLOGY

X and Y, who were primarily responsible for the development of
a legal service program in Community E (a cluster of sinall munici-

91. For further discussion of this matter, see p. 1078 infra.
92. The use of this designation rather than the true name of the com-
munity is explained in note 13 supra.
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palities bordering City B), undertook the task at the request of the
County Commission for Poverty Programs (CCPP), the agency es-
tablished by the county board of supervisors to obtain and super-
vise federal antipoverty grants. The board of supervisors, like most
facets of government in the state, was under the firm control of the
Democratic party organization. Consequently, the supervisors and
those they had selected to run the CCPP were responsive to the
party’s needs and wants. X and Y were no less mindful or respon-
sive than their colleagues. The important point, of course, is not
which political party dominated but that one did, for this meant
that the promoters and supporters of LSP-E would be people who
viewed the world and their role in it through the prism of party
politics. How this might influence their conception of a legal serv-
ices program is not difficult to imagine. But we need not rely on
imagination. We have their word for it.

For Y, the program’s general purpose was “to see that people are
not taken advantage of because of lack of a lawyer.”®® In the pro-
posal he drafted, X expressed inuch the same thought, although in
more traditional terms:

In civil cases, there is [in Conmunity E] a complete void
in representation . . . of the poor . . .. The approach [of
the proposal] is not paternalistic or charitable, but is based
on the premise that a citizen is entitled to the equal protec-
tion of the law.?*

On their face, these statements are ambiguous. One might read
them as approving a broad-gauged legal service program. X'’s con-
cern with “equal protection” could mean that he believed that a
legal services program should speak for the poor on law and policy
matters and, further, should represent groups; after all, other seg-
ments of society are so served by the legal profession. To so con-
strue our spokesmen, however, would be to fail to accord practical
politics its proper place in their equation. And neither X nor Y
was prone to errors of that sort.

Asked about the program’s role in law reform—a topic he did
not raise spontaneously—X explained:

The program should not sponsor legislation. Maybe, in
somne way, we could note the problems that exist, but we
shouldn’t go around contacting legislators. We should not
make a specific recommendation for legislation. You would
come into political conflict. Take the matter of recrimina-
tion [an aspect of the state’s divorce law]. There you would
comne into direct conflict with the church.?s

Similarly, on the question of representing groups, he said:

93. Interview.
94. A Program for Legal Assistance to the Poor, ¢. summer 1966, at 7.
95. Interview.
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Our position is that we should only represent an indi-
vidual. If we represent a group, we will be in conflict with
political power and that would be self-destructive.?¢

Y’s views were much the same. He, however, spontaneously stated
his basic view of LSP-E’s responsibility in combatting poverty:

The program should concern itself with cases, not causes.
This program should not lobby. People who are paid by
this program shouldn’t be urging social reform. ... We
shouldn’t represent groups if they have a political aim.®?

Y believed it essential to avoid any clash between the program and
the political establishment. He feared that if program lawyers be-
came involved in working with community groups, the program
would be identified as an opponent of the political power structure
and thus lose its support. As a result, he was especially opposed
to highly visible activities: while open lobbying could not be toler-
ated, writing a letter to a legislator might be permissible. When
asked whether the program would work on a suit against de facto
school segregation, he said, “If the suit were against the county vo-
cational school, we wouldn’t handle it. I would be in favor of turn-
ing it over to LSP-B, and I think the board would agree.”® But
when it was suggested that a referral might also have political re-
percussions, he had second thoughts on whether even that action
ought to be taken.

It was not simply fear of political repercussions, however, that
motivated Y and X. Both men were part of the political establish-~
ment: Y had married into the family of one of the area’s most pow-
erful party bosses; X had long been active in party politics; both
men were associated with the CCPP which had strong ties to the
party machine, and both had been designated by that body to de-
velop a legal services program. Consequently, they were con-
cerned with protecting political figures and officeholders against
the attacks that an activist program might mount against them.
Nothing illustrates this better than a sentence from an early draft
of their prosposal:

While prepared to represent groups of citizens where joint
action is required (tenants’ complaints) the Office should
not consider as part of its activities the representation of
protest groups, social movements, and civil disobedience.??

96. Interview.

97. Interview.

98. Interview.

99. I was unable to obtain a copy of the early draft that contained the
quoted passage. The passage is quoted in full, however, in an OEO staff
member’s critique of the proposal. Memorandum on Community E Legal
Services Proposal, Aug. 30, 1965, at 1. The portion beginning with the
words ‘“the Office” is also quoted and questioned in Memorandum on Com-
munity E County Commission for Poverty Programs, Sept. 23, 1965, at 1.
And there is a reference to the matter in Letter from Director of Legal
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OEQ, of course, objected to the sentence,'*° for it prohibited some of
the very activity that OEO wanted to encourage. The promoters
willingly struck the entire sentence, thus deleting all reference
to group representation.’* But, at OEO’s msistence, the promise
to represent “groups of citizens where joint action is required (that
is, tenants’ complaints)” was reinserted.102

A sort of shrug-of-the-shoulder acceptance of what they might
have called “the facts of political life” also characterized these men.
X, though he believed that in the best of all possible worlds a legal
services program would have much broader scope, suggested that
one had to deal with the real world and might as well accept it.
“You can’t fight city hall,” one could almost hear him saying. This
practical-politics perspective also involved acquiescence in minor
corruption and dishonesty. Thus both men said forthrightly that
their prograin would not represent groups, notwithstanding the fact
that OEO funding had been explicitly conditioned upon an agree-
ment that the program’s services would be available to such clients.
OEO had also insisted that the poor be represented on the govern-
ing board. X, Y, and others opposed this, but ultimately agreed
that the board would include “[s]even representatives of the poor
from the areas to be served, including at least three members of the
clergy.”93 When the time came to select the four nonclergy, the
bargain with OEO was kept by taking the welfare rolls and picking
some names at random, with no concern for whether those chosen
would serve.

Services for OEO Northwest Regional Office to Director OEO Legal Serv-
ices Program, Nov. 19, 1965. This letter indicates that as of its date the
quoted passage still appeared in the draft of the proposal for LSP-E.

100. See the memoranda cited in note 99 supra.

101. See letter from Mr. X (draftsman of the proposal) to OEO Re-
gional Director of Legal Services, Dec. 9, 1965, at 4. This letter notes that
the parties have extensively discussed the contents of the draft proposal
and authorizes OEO to make various changes in the terms thereof. My
conclusion that this letter authorized the deletion of the passage in ques-
tion is an inference from the following: (a) the Memorandum of Sept. 23,
1965, supra note 99, states that the passage in question appears on page 23
of the draft proposal; (b) one of the changes authorized by the instant
letter was the deletion of “paragraph 5” on “page 23" of the draft pro-
posal; and (c¢) on page 23 of the proposal as edited to incorporate the
changes authorized by the instant letter, four lines of type immediately
below paragraph 4 have been blocked out.

102. The quoted language was not actually incorporated in the proposal
itself, but by virtue of the written conditions attached to OEO funding was
in effect incorporated by reference. Also, subsequent to the proposal’s ap-
proval, in order to satisfy another condition attached to OEO’s funding,
the sponsors of LSP-E created the Community E Legal Assistance Center,
and the language concerning group representation appears in the docu-
ment drafted in connection therewith. By-Laws of Community E Legal
Assistance Center, c. June 1966, at 6.

103. Id. at 3-4. This provision was also included in the terms of the
proposal as funded by OEO. Community E Legal Assistance Center, c.
Aug. 1965, at 17-18.
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The structure of the governing board of LSP-E was designed to
maintain the ideological orientation of its sponsors. Under the
terms of an early draft, the CCPP’s power of control over the pro-
gram was open and clear.!®* QOEO policy, however, required an in-
dependent control body, a rule especially important in this case
because CCPP’s close association with county welfare agencies
might cause conflicts of interest; OEO also insisted that the poor be
represented on the board. The promoters responded with a 19-per-
son board of advisors.'®® Five members were to come from bar as-
sociations, local law schools, and the Legal Aid Society, each group
to designate its own representative. The other 14 members—half
lawyers and the other half representatives of the poor (including
three clergymen)—were to be selected by CCPP itself. It was pro-
vided, of course, that members of CCPP could not be members of
the LSP-E’s board, but the power to select almost three-fourths of
the board was more than enough to give CCPP (and therefore the
political organization) control of the program.

X became chairman of the board; Y became a member. Also on
the board were a member of the state senate (one of the powers in
local politics), the public prosecutor, chief counsel for the county
welfare department, a state assemblyman, and four other lawyers;
three clergymen were also selected; the law schools sent their rep-
resentatives; three people supposedly coming from the poverty com-
munity itself were added; two positions were unfilled. With one or
two exceptions, these men, though not all politically oriented, were
likely to see the affirmative objectives of the program in much the
say way as the promoters. For example, one member, a black
lawyer, despite the need he saw for legal and social reform, said this
when the matter of reforming the divorce law and landlord-tenant
rules was raised:

I don’t think test cases are going to get anywhere. This is
a strong Catholic state. As for the legislature, it would be
a political football. We have to be careful that we don’t
get involved in political squabbles that would damage the
program because of its ties to the political structures. The
landlord-tenant law certainly needs revision. What we have
now is wholly a landlords’ law. This might not be as much

104. The early draft itself was not available., The statement in the text
above is based on the following: (a) an OEO staff member’s comments
on the draft proposal state that an ethical problem arises because CCPP
“is closely related to welfare work” and the poor have many legal com-
plaints concerning welfare, and, further, that “no safeguards are built into
the proposal to insure that the relationship of client and attorney will not
be infringed. . . .” Memorandum on Community E Legal Services Pro-
posal, Aug. 30, 1965, at 1-2; (b) after reviewing the proposal, a second
OEO staff member told Community E’s antipoverty agency (CCPP) that
the program would have to be run by an organization independent of CCPP.
Letter from OEQO Staff Member to Director of CCPP, Aug. 20, 1965, at 1.

105. See note 103 supra.
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of a political problem as with the recrimination rule. But
landlords would put pressure on the politicians, and they
in turn would put pressure on us.1%¢

If there were board members who disagreed with this perspective,
they had little opportunity to exert any influence. Day-to-day op-
erations were in the hands of the executive director, who also se-
lected program personnel, subject to pro forma board approval.
When queried about program goals, the director answered:

I am not carried away with causes. I am interested in in-
dividual problems. And I have so imstructed my men: do
not become involved with causes.1?7

Would he bring an action against de facto segregation in public
schools?

I greatly believe in the palm branch. I believe all prob-
lems can be negotiated and resolved. I shrink from pub-
licity for its own sake. So I would talk to the school board
and try and solve the problem that way.1°8

And if negotiations failed:

That’s a hypothetical question. It would depend on the
case.1?

The director also understood politics. Indeed, early in our inter-
view, he spontaneously declared, “you know this program is politi-
cal.”” When asked what this meant, he explained that he himself
had been offered his job by the state senator who served on the
board, and almost everyone he had hired had been “recommended”
to him by the senator. In effect, they had been selected by the
Democratic party organization.

In some ways LSP-E was actually an arm of local politics. Its
jobs were dispensed as favors. Its objective was not unlike that of
the urban political machine itself: to exercise its influence on be-
half of individual constituents who came to it for help. In its focus
on individual service LSP-E’s ideological perspective was much like
LSP-D’s. There was an important difference, however. While D’s
hierarchy was oriented toward the local power structure and felt
dependent on it, in Community E the promoters and the director

106. Interview.

107. Interview. The similarity between the director’s statement and
Y’s admonition that LSP-E ‘“should concern itself with cases not causes,”
(see text accompanying note 97 supra), is striking and indicates that the
carryover from promoters to program hierarchy involved not only general
perspectives but also specific formulations. )

As an illustration of his approach, the LLSP-E director noted the con-
troversy in City B over a plan to make land located in the black ghetto
available for the construction of a medical school; he said that while he
would not represent a group that wanted to stop construction of the school,
he would help those who were dislocated find other housing.

108. Interview.

109. Interview.
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were themselves part of the political apparatus—members of the
family, so to speak. However much the executives of LSP-D dis-
liked activities challenging the status quo, the feeling within the
hierarchy of the LSP-E was bound to be even greater.

PERFORMANCE

LSP-E’s four neighborhood offices had seen approximately 2000
clients by the time of this research, an average of 25 per lawyer per
month.1'® Measured by OEO goals, the program’s performance
must be counted a clear-cut failure, for its lawyers had done vir-
tually nothing but advise and assist individual clients with specific
problems.

Representing poverty community interests in law- and policy-
making processes. LSP-E’s record as representative of poverty com-
munity interests was almost blank. There had been no test cases,
no proposals for legislative reform, and almost no other activity
that might be viewed as having any general import.

Though housing in Community E was somewhat better than the
norm for poverty areas, tenants still faced the typical problems.
The head of one neighborhood law office, for example, described
several apartment buildings he had seen as “really abominable”11!
and noted that a number of tenants, some facing eviction and others
not, had complained to him about their landlords’ failures to make
repairs, provide sufficient heat, and otherwise maintain decent con-
ditions; the chief attorney in another office reported that he often
received such complaints from his clients. Apparently, however, no
one in LSP-E had even thought of contending that a landlord
should perform his obligations as a condition to collecting rent, nor
had any other action that might have some impact on landlord be-
havior been considered. Clients were told that they must “pay or
move” and that their only remedy for landlord defaults was to file
a complaint with the health department.

Retaliatory evictions were another problem. In one case, when a
program lawyer called a landlord to ask that certain repairs be
made, the landlord replied, “OK, I'll take care of it, and then I'm go-
ing to evict him for complaining to you.”'? The landlord did
just that. LSP-E offered no resistance.

The housing code enforcement process of Community E was sub-
ject to the same infirmities as are found elsewhere. One attorney,
for example, had been told by a number of clients that the health
department seldon pressed complaints filed with it. Moreover, if
a complaint were pressed and the landlord was found to have vio-

110. Here, as in the discussions of LSPs-A, B, C, and D, statements con-
cerning caseload are based on information compiled by the program itself.

111. Interview.

112, Interview.
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lated the code, the resulting fines were minimal, usually far less
than the cost of compliance. In one of the cities served by LSP-E,
the local community action program had organized a committee to
study housing codes and propose revisions. Though LSP-E knew of
this project, no attempt had been made to participate in it.

There had been one landlord-tenant situation in which LSP-E did
try to improve housing conditions. A city had brought proceedings
against a landlord who had failed to remedy code violations. The
city prosecutor planned to use only the building inspector’s testi-
mony to establish the violations. The LSP-E attorney believed
that the case would be strengthened by testimony from a number
of tenants, and he asked the court for leave to appear as amicus for
this purpose. His request was denied and the case ended with the
court fining the landiord about $50.

On the consumer protection front, LSP-E had acted with some
vigor to help individuals who had been dealt with unfairly. Noth-
ing was done, however, to establish legal principles that might
deter unfair dealing generally or otherwise to help poverty com-
munity consumers as a group.

Similarly, in handling situations involving government assistance
programs, LSP-E largely ignored law reform possibilities.!!® Pro-
gram lawyers, for example, accepted the welfare department’s “man
in the house” rule without question; though the rule had been suc-
cessfully challenged elsewhere in the nation. When welfare re-
duced the benefits of a working mother so that her salary plus wel-
fare totaled less than the prior welfare payment, the program’s
solution to the problem was to advise that she quit her job.

There were two other obvious problems LSP-E had ignored.
Communily E was located in the same state as City B and conse-
quently was governed by the same divorce laws. These laws, as
noted in the discussion of LSP-B’s performance, included a judge-
made gloss on the recrimination statute, and this doctrine operated
especially harshly against poor women. LSP-B brought test cases
to change the law. LSP-E ignored it. On the problem of police
misconduct, one program attorney reported that it was common
practice for police to take statements from suspects without first
informing them of their constitutional rights. His response to this
situation was to tell the police that such confessions would not be
admissible in court. Another attorney, informed by iwo clients
that the police had beaten them, did nothing. A third attorney,
while acknowledging that he had received complaints about the po-
lice, said that he preferred not to discuss them.

113. The only possible instance of law reform that came to my attention
was an appeal involving a construction of the social security law. Even in
that case, however, the attorney seemed concerned only with the impact
of the appeal on the client’s interests, and did not seem to see the case as
an opportunity to establish a principle of general importance.
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Promoting the development of political and economic resources
within the poverty community. Community E had various activist
groups, including both older organizations like the NAACP and
those of more recent development. In one area, the local commun-
ity action program had organized 10 different tenants’ associations.

With one exception, none of LSP-E’s lawyers had represented or
even been in contact with any group.!'* Even though the neighbor-
hood law offices shared space with another agency of the commun-
ity action program, the lawyers knew nothing about the functions
or activities of that agency and had never worked with it.

LSP-E had not involved itself in any economic development ac-
tivity.

Such are our five programs, their ideologies and their perform-
ances. A brief comparative analysis, first of ideology and then of
performance, will provide a basis for explaining the relationship
among them.

In comparing program perspectives, the crucial question is what
each said about the different objectives such programs can choose to
pursue, that is, what their ideologies said or implied about the pro-
priety and importance of serving individual needs, reforming the
law, and helping the poverty community develop economic and
political power of its own. The promoters of LSP-A and the orien-
tation that came to characterize that program stand at one end of
this ideological scale. They saw a legal service program primarily
as a weapon to attack poverty as a social condition rather than as a
way of providing temporary relief to impoverished individuals.
This did not mean that the immediate legal needs of individuals
should be ignored. An effort to fill that need was seen both as hav-
ing some intrinsic merit and as a way of directing program energies
into the broader struggle. Far more importance, however, was at-
tached to law reform efforts, representation of poverty community
groups, and other forms of activism, and the uppermost positions in
LSP-A’s hierarchy of values were reserved for work of that sort.

While the promoters of LSPs-B and C also believed that legal
service programs should play a role in the antipoverty struggle,
they saw this as one rather than as the most important function of
such programs. Helping individual clients with their day-to-day
problems was a distinct and equally important objective, partly be-
cause it might enable some individuals to rise out of poverty and

114. The exception was a lawyer who, as chance would have it, rep-
resented in a debtor-creditor situation a man who happened to be head of
a tenants’ association. This client brought the attorney to some meetings
of the association, and the attorney helped arrange for a building inspector
to examine an apartment house that allegedly violated the building code
in many respects.
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partly because the ideal of equal justice demands that lawyers be
available to the poor. The perspectives of the B and C promoters
were not identical, of course. The promoters of LSP-B had a clearer
conception than had C’s of what their program might do to promote
social change, and they seemed to place more emphasis on this ob-
jective. This difference, however, was less pronounced than the
difference between these two programs, on the one hand, and
LSP-A, on the other. Moreover, because of the notoriety incident
to the development of LSP-A, it had acquired a public image as an
activist program. Nothing in the development of LSPs-B or C had
served to advertise their perspectives, and consequently, in the
early months of their lives, their orientation toward social change
was not generally known. Indeed, because LSP-C was an exten-
sion of the Legal Aid Society, this program was to some extent dis-
trusted by activists in the poverty community.

If LSP-A occupies one end of the ideological spectrum, and B and
C hold the middle, prograims D and E stand close together at the
other end. To the LSP-D and E promoters, the rationale for a
legal service program was to provide “equal justice under law,”
meaning that poverty should not deprive a man of legal services,
not that legal services should play a role in combating poverty. It
followed from this conception that a legal service program should
devote itself to servicing individual clients. This definition of ap-
propriate program activity was reinforced by the fact that these
promoters were leery of “causes.,” The individuals primarily re-
sponsible for LSP-D had been too long dependent on, had too many
ties with, and, indeed, were themselves too much a part of City D’s
established institutions and power structures to be able comfortably
to contemplate program activities that would in effect attack old
friends and relationships. The aversion to such activity was even
greater among the promoters of LSP-E, for some such attacks would
have been aimed at the very political machine from which this pro-
gram had sprung and of which it, indeed, remained a part.

In sum, the programs fall into three ideological categories: social
change orientation (all types of program activity are considered
proper, but, because the program’s primary goal is seen as combating
poverty, efforts to promote social change are considered most impor-
tant and assigned the highest value) ; individual client/social change
orientation (the program is seen as having two basic functions—
meeting the immediate needs of individual clients and working for
basic reforms—of about equal importance and value); individual
client orientation (the program’s function is seen wholly in terms
of individual client needs, and activity pointing to social change is
considered both inappropriate and troublesome). Further distinc-
tions can be drawn within categories,''® but variations within

115. Within the second category, LSP-B’s ideology might be rated as
somewhat more oriented toward social change, both because the promoters
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categories are neither as striking nor as meaningful as differences
from one category to another.

Looking to performance, LSP-A clearly had the best record of
working for social change. It developed more test cases, spoke
more often on behalf of poverty community interests, and was far
more involved in working with community organizations and for
economic development than any other program. More of its law-
yers participated in these activities and devoted more of their
time to them.

Programs B and C were active, but significantly less so. More-
over, most of their efforts stemmed from a few lawyers, much of it
coming from the program directors themselves. As between the
two programs, B’s performance record was a bit better than C’s.
B represented and worked with a larger number and a more di-
verse collection of community organizations and undertook more
law reforin than C, though C had begun to promote economic de-
velopment, something B had not done.

Finally, there are LSP-D and LSP-E. Except for test cases de-
veloped after program D was pressured by OEQ, these programs
have an almost perfect record of inactivity.

The differences in the overall performances of the five programs
correspond to differences in their ideologies: LSP-A is first in both
respects, programs B and C are second, and D and E bring up the
rear. Further, LSP-B, with a somewhat more activist orientation
than LSP-C, also rated somewhat higher in performance. Of
course, not all variations in program performance can thus be
matched with differences in ideology. This is true of LSP-C’s fail-
ure to become much involved with law reform and LSP-B’s inac-
tivity on the economic development front.!'® But these are minor
variations and not inconsistent with the thesis that the general
shape of program performance is a product of promoter ideology.

This relationship between promoter ideology and performance,
however, did not hold in LSP-D after OEO began to exert pressure,
for the program then developed several test cases. This episode
suggests that certain forces outside a legal service program can in-
fluence its performance. The result when such force is brought to
bear, however, will be a function not only of the outside pressure
but also of the manner in which a legal service program responds to

seemed to have a more concrete idea of what the program should do to
promote reform and because of C’s image. Within the third category, E
would be rated somewhat more status quo oriented than D, largely be-
cause the perspective of E’s promoters and hierarchy was so greatly influ-
enced by their relationship to and place within the political structure.

116. There was also no difference in the ideologies of B and C that
matched their differences in working with poverty community groups.
C’s lower ranking here, however, may have been a result of its ideological
image. On this point, see the discussion at p, 1073 infra.
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it. The behavior of LSP-D and other data suggest that this re-
sponse will be closely related to program ideology.

II. THE ImMmpacTS OF IDEOLOGY

1deology works in a number of ways to shape performance in its
own image. The primary impact of ideology is on the manner in
which program lawyers perceive and respond to poverty commun-
ity problems. This is our topic in the next section. Following that
we will examine the way ideological image influences community
response to a program and how that, in turn, affects program per-
formance. Finally, we will look at the relationship between ide-
ology and certain other factors that may be important to the char-
acter of program performance.

A. Program Ideology and Lawyer Behavior

For the most part, legal service program lawyers are not subject
to direct external controls. They are seldom directly prevented
from taking a specific case or handling it in some particular manner.
Few actions would cause them to be fired. In this sense, individual
lawyers are usually free to decide whether to direct their efforts
toward social reform or toward solving problems for individuals
or both.

How the lawyers make this decision depends in part on their abil-
ities and attitudes. Ability—knowledge, analytic capacity, imagi-
nation—is obviously important. One must see the possibility of
changing the law before he can act to change it. Knowledge of
what other lawyers are trying will reveal some opportunities;
others come only from one’s own perceptivity and imagination.
The relevance of these qualities is not limited to test case work. In
all kinds of problem situations, the more acute, skillful, and knowl-
edgeable a lawyer, the more likely he is to see ways in which the
law might be used to protect and advance poverty community in-
terests. The lawyer’s ideological commitments—what, in his view,
a legal service program as an institution and he as an individual
ought to be doing about poverty—are also important, sometimes
crucial. The lawyer concerned about social justice might view an
eviction situation in terms of the high rent being charged for a run-
down, shabby apartment, while an unsympathetic attorney would
see simply a tenant who refuses to pay rent legally due the land-
lord. And the lawyer interested in improving social conditions may
see in this situation possibilities for law reform that would be ig-
nored by an attorney who sees poverty solely in terms of poor in-
dividuals. Consequently, the level of ability and the attitudes typi-
cal of the lawyers a program hires give it what we might call a per-
formance propensity: absent other significant influences, the pro-
gram whose lawyers are most skilled and most committed to at-
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tacking poverty as such will engage in the most social reform work.
The attitudes and ability level that will prevail among the attor-
neys a program employs—and thus the program’s performance pro-
pensity—are closely related to its ideology. We will explore this re-
lationship when we discuss the impact of ideology on staff selection.

However, whatever their ability and social commitment, lawyers
hired by a program are likely to value the acceptance and approval
of others in the program, especially, perhaps, that of the program’s
hierarchy. In that context, a program’s ideology, by telling its law-
yers whether conduct will be favorably or unfavorably received,
enters forcefully into the motivational mix that shapes their be-
havior. This we will discuss immediately after staff selection.

THE IMPACT OF IDEOLOGY ON STAFF SELECTION

The lawyers in our five programs differed sharply in what they
saw as the purposes and functions of a legal service program, and
in the order of importance they attached to various goals. To de-
termine this, the lawyers were asked what they hoped the program
would accomplish. Goals mentioned spontaneously were deemed
to be the most valued; attitudes toward other program functions
were gauged by responses to explicit questions. In addition, to
determine concern for social justice, the lawyers were asked why
they had decided to take a job with the program. Their answers
ranged from “the pay was good” and “to get trial experience” at one
end of the spectrum to wanting “to fight for human values and
rights” at the other.

The lawyers of LSP-E saw serving individuals as the only real
function of their program. They uniformly opposed working with
community organizations. None spontaneously identified law re-
form as a goal; when specifically asked about it, though voicing no
objections, they said that the press of day-to-day business made
such activity impossible.!” In explaining why they had come to
work in LSP-E, all mentioned money and experience first, and only
one went on to express some desire to help the poor.

LSP-A’s lawyers were just as uniform at the other extreme.
Without any prodding, all identified test cases and legislative change
as program goals, and most mentioned activity of this sort before
talking about individual clients; some spontaneously talked of aid-
ing in the development of cooperative apartments, credit unions
and the like; several spoke of representing poverty community
groups, and all expressed a positive attitude toward such work. Ev-
ery lawyer indicated that concern for the rights and well-being of
the poor was important, usually crucial, in motivating him to work
in the program.

117. One lawyer’s comment on law reform work was: “To be honest,
I don’t have time.” Another said, “Nice, but it will never be.” Interviews.
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LSPs-B, C, and D were staffed by lawyers of varying perspectives.
In each, some of the lawyers had joined to obtain money or ex-
perience, others to help the poor, still others for both reasons. All
but one looked favorably on law reform activity, but for most it was
not a matter of first priority, and some discussed the question only
when it was expressly put to them. Representing groups was con-
sidered proper, but again few of the lawyers mentioned this spon-
taneously or considered it a priority item.

The program staffs also differed in their levels of legal compe-
tence. In the interviews, LSP-A lawyers were far more imagina-
tive in dealing with legal theory. They discussed not only the new
ideas that others around the country had been developing, but also
theories they had invented themselves. Similarly, as a group they
seemed more adept in dealing with facts—seeing the multiple im-
plications of a situation rather than only the most obvious one. The
other programs were mixed. LSP-B had one truly excellent man,
and one or two others clearly above average. Programs D and E
each had at least one quite poor lawyer and no one who seemed
outstandingly qualified. The rest fell somewhere in the middle
range.

These impressions are consistent with two indicia relevant to
competence: law school background and prior experience in prac-
tice. LSP-A had drawn about half its staff from schools of na-
tional repute. Almost all the lawyers hired by the other programs
had come from local schools not known for the excellence of their
graduates. Similar differences were present in the practice ex-
perience of the staffs. The average for the lawyers interviewed in
program A was better than three years, and the heads of the neigh-
borhood offices all had better than six years experience. Some had
left excellent positions to join LSP-A. In the other programs, many
lawyers were fresh out of law school; most of the others had no more
than one or two years of experience, occasionally in positions of
responsibility, but just as often as struggling solo practitioners.
LSP-B and LSP-C might be ranked a bit higher than the others;
program E was the least impressive. But these differences were far
less marked than was LSP-A’s superiority.

Program ideology operates in two ways to affect staff charac-
teristics and bring about such differences. It influences programs
when they choose among the applicants seeking jobs. It also influ-
ences potential program lawyers when they select programs to
which they apply for work.

Those responsible for staff selection—program directors, person-
nel committees, perhaps the initial promoters—are themselves bear-
ers of program ideology, and they are quite free to follow their
ideological predilections. They interview and screen job applicants,
sometimes conduct their own search for persons to fill vacant po-
sitions, and ultimately decide who will be proposed to the program’s
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governing board. Board approval is seldom more than pro forma.
Though the screening process provides only a sketchy picture of
job applicants, it does allow programs to identify individuals of
outstanding ability and individuals strongly disposed toward social
reform.''®8 However, the extent to which a program’s staff will re-
flect the program’s power to base selections on ability and attitude
depends in part on its ideological perspective. For this purpose, one
aspect of that perspective is the importance it attaches to ideology
itself.

The attitudinal homogeneity of the lawyers hired by LSP-A and
the similar situation in LSP-E were due in part to the promoters’
intense concern with ideology and to the specificity of that concern.
Given the obvious importance program E attached to avoidance of
conflict with the political power structure, it was likely to be es-
pecially concerned with the orientation of its lawyers. Persons who
felt keenly about social reform would be dangerous, in this view,
and therefore should not be hired. None were. In program A,
ideological perspective had occupied stage center from the very be-
ginning. To be acceptable within LSP-A’s ideological framework,
lawyers would have to view social reform as highly important, and,
as a group, the lawyers hired fit this pattern. The heterogeneity of
the lawyers in LSP-B and LSP-C is also consistent with program
ideology. Nothing in the history of these programs would have
caused their job interviewers to be preoccupied with applicant ide-
ology, nor did the perspectives of these programs focus attention
on any single, well-defined attitude. Under these conditions, appli-
cants with a wide range of attitudes were likely to fit the interview-
ers’ conception of good program lawyers.

While some of the differences im the attitudes characteristic of
prograin staffs can be attributed to the ideologies that influenced
program screening of job applicants, certain variations in staff char-
acteristics cannot be explained in this way. The fact that LSP-D
hired a neighborhood lawyer and a law reform coordinator whose
perspectives diverged sharply from the program’s probably resulted

118. For the most part, the only source of information on a job appli-
cant’s attitudes was what he said in the course of his job interview. A
number of program lawyers told me, however, that anyone who wanted a
job would have known how to answer the very general questions put to
him by the interviewers. But not all questions had pat answers. Appli-
cants who were asked how they would handle hypothetical situations could
have seen various responses as appropriate, and consequently the answers
to such questions, when they were put, may have been quite revealing.
Moreover, an applicant deeply committed to social reform would probably
make this clear in the interview.

Information on ability would come from the applicant’s scholastic rec-
ord and the recommendations of his teachers and prior employers. This
would provide a reasonably reliable basis for determining whether the ap-
plicant was outstandingly or poorly qualified or fell somewhere in the
middle range.
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from mistakes in judgment. But the fact that programs B and C,
when compared with A, hired very few lawyers who gave priority
to law reform and very few highly skilled lawyers cannot be so ex-
plained. Applicants possessing these characteristics would have
been quite visible, and they would have been as welcome in LSPs-B
and C as in A. Consequently, the disparity between the staffs of
B and C, on the one hand, and A, on the other, cannot be attributed
to differences in prograin ideology. An explanation can be found,
however, in the role ideological image plays in the staff selection
process.

To understand the key impact of image, one must appreciate the
market conditions in which the recruitment of legal service program
lawyers takes place. Relative to the number of job openings in the
nation, there is but a small supply of lawyers with a high degree
of intelligence and imagination. Also, the supply of lawyers deeply
committed to social justice and law reform is smaller than the num-
ber of legal service program job openings. In brief, it is a sellers’
market. As a buyer, a legal service program must compete not
only with private law firms but also with other legal service pro-
grams.

In competing for the highly intelligent and imaginative lawyer,
private firms have a clear advantage: they pay more, sometimes
twice as much. The priine offsetting advantage offered by legal
service programs is an opportunity to promote social reforin, to
participate in shaping the law and changing society. The signifi-
cance of this opportunity is twofold. Because it involves working
on behalf of the poor, it provides a way of satisfying the pull of con-
science. Because it involves changing social institutions, it gives
fulfillment to those who wish to see themselves as playing a signfi-
cant role in the life of the nation.!'® Not all legal service pro-
grams will be seen as offering these satisfactions. Since whether
they are so seen will depend on the image they project, this image
will often determine whether a program can compete effectively
with private law firms and other legal service programs. The im-
portance of iinage is strikingly illustrated by what several LSP-A
lawyers said about how they came to join their prograin.

119. Although it is important that the [legal services] programs pay
respectable salaries, they will never be able to attract the best law-
yers . . . by monetary rewards alone. Young and dynamic lawyers
of high quality are being attracted to legal services by the promise
of being in the vanguard of legal, political, and economic reforms.

Note, Neighborhood Law Offices: The New Wave in Legal Services for the
Poor, 80 Harv. L. REv. 805, 824-25 (1967).

Whether a program is seen as presenting an opportunity to be “in the
vanguard” may be especially important to its ability to attract graduates of
prestigious national law schools. To some extent these lawyers see them-
selves as the elite of the legal profession; to be attractive to them, a job
must be one that will satisfy this self-image; consequently, a program
that holds out the opportunity to change the law and shape social policy
will have a gpecial attraction.
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Some of LSP-A’s lawyers said they were attracted to it because
they obtained little satisfaction from the business practice in which
they had been engaged and had been excited by what they heard
about LSP-A. Some received their information from A’s promoters
and there can be little doubt concerning the iinage thus conveyed.
Others had heard discussions generated by the struggle between
LSP-A’s sponsors and the bar-Legal Aid group, portraying LSP-A
as an activist program interested in law reform and community ac-
tion. One attorney explained that he heard about LSP-A from a
friend who worked in another legal service program. Before that

I had thought these programs were just bigger Legal Aids,
and I had no intention of going to work with Legal Aid.
But then I looked into it and became interested. I con-
tacted Mr. C [the chief LSP-A promoter]. I have always
been interested i fighting for human values and rights and
I just didn’t have a chance to do this in private practice.'2¢

It should be noted that although not happy in private practice, this
man would have abandoned it only for a legal service program with
an activist image.12!

Image and self-selection operated in LSP-E, too. Almost all of
program E’s lawyers came to their jobs through the political con-
nections of a relative or friend. Thus, they were likely aware of the
program’s political character at the time they applied for their jobs.
If not, the message was conveyed when they were interviewed. The
program director, after stating that he was “not carried away with
causes,” added, “and I instructed my men not to become involved
with causes.”’?2 The image was attractive to some, for it meant
that their connections could help them gain employment; they se-
lected themselves into the program. Anyone seriously interested
in social reform, however, would have selected himself out. Both
aspects of this selection process contributed to the homogeneity of
E’s staff.

The other programs projected a generally less distinct image.
Consequently, image played only a minor role in staff recruitment.
Like most other prograins, of course, they would be seen as a place
where a young lawyer might have some opportunity to work for
social justice. But this comes from the general image generated by
the nationwide program rather than from local conditions. Nothing
in their specific images indicated that law reform or community
action were especially valued, or that the opportunities to engage in
such work would be greater in these programs than in others. In-

120. Interview. )

121, Similarly, another LSP-A lawyer said that he had “worked for Le-
gal Aid in law school, and it wasn’t worth a damn. I knew Mr. V
[the main promoter from the poverty community] in law school, and he
told me about this program. Also, Judge M said to me, “This is the kind of
program you want. It’s nota sellout '? Interview.

122, Interview.
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deed, in one respect, the ideological image of programs D and C
may have suggested just the contrary. Both bore the “Legal Aid”
label, a label that for many lawyers symbolizes a program that
focuses on serving individual clients rather than on social reform.2?

Some generalizations can be drawn from our examination of ide-
ology—image and reality—and its effects on staff selection. The
stronger and more clear-cut a program’s ideological orientation, the
greater impact it will have. First, those who screen job applicants
will be focusing more sharply on the perspectives of those they
interview. Second, the program’s image will be clearer, therefore
more visible, and consequently more influential. Programs that are
seen as especially concerned with social reform will attract the most
capable, committed lawyers. And since the supply of such lawyers
is limited, there may be few left over for the other programs. It is
important to note that it is image operating here, and that it oper-
ates independent of reality. The actual ideological perspective of
LSPs-B and C was just as hospitable to social reform activity as
LSP-A’s, but this reality was not communicated. There had been
no struggle that brought ideological views to public attention, noth-
ing to create the kind of image that LSP-A had developed. Indeed,
perhaps the most distinct aspect of LSP-C’s image—the “Legal Aid”
name—ran contrary to reality.

Though staff selection gave our programs certain propensities, it
did not unalterably fix the course of future conduct. There was
room for the influence of other factors, among them the continuing
impact of ideology itself.

THE INFLUENCE OF IDEOLOGY ON THE PERFORMANCE
OF STAFF LAWYERS

Like most of us, the legal service program lawyer has a need to
be accepted and approved by others. He wants to be esteemed by
other staff attorneys; he wants also to gain the favor of those who
hold positions of authority in the program. A program’s ideology,
by telling him whether conduct will be favorably or unfavorably
received, can interact with this need and motivate him to behave
in accord with ideology’s dictates. Experience in our five programs
shows that ideology does in fact operate in this manner, that the
way in which a program’s staff responds to the problems of the pov-
erty community is directly related to the behavioral mandates ex-
plicit or implicit in its ideology.

In LSP-D, for example, two of the attorneys were inclined by
personal convictions to work for law reform, help the poor develop
community organizations, and otherwise act to promote social
change. Yet one of them never undertook such activity, and the

123. See note 121 supra; text accompanying note 120 supra.
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other, initially active in developing test cases, sharply curtailed her
activity when the program’s ideology was made clear to her.

The first lawyer headed the neighborhood office located in City
D’s black ghetto. He knew of legal theories emerging from test
cases that had been brought by other programs and was anxious
to try some of these theories himself. He was also interested in pro-
moting new legislation, particularly a statute authorizing rent
strikes. He spoke enthusiastically about a conference at which
various possibilities for reform had been discussed: “l was very
pleased with the tone of the conference—let’s get off our duffs and
really swing. New theories were brought out, food for thought. I
got new ideas and a sense of rededication.”'?¢ Despite this perspec-
tive, however, neither he nor the other attorneys in his office had
taken any action to promote reform. He, himself, speaking in a tone
almost of despair, cogently summarized the situation: “All I’'ve said
about what we should do, what I want to do, is simply talk. I feel
uncomfortable and hypocritical about this,”125

His failure to pursue reform activity resulted primarily from a
recognition that to do so would have brought him sharply into con-
flict with the perspective of the program’s hierarchy. He knew
that LSP-D had been promoted and was being run by the same
people that supported and ran the Legal Aid Society; this, in his
view, meant that the program’s hierarchy would be oriented toward
individual service and away from any activities that might generate
controversy. This preconception was reinforced by his experi-
ences in the program itself. The people who interviewed him for
his job left the impression that their primary concern was whether
he would be careful to avoid activity that might conflict with the
bar’s antisolicitation rules; subsequently, some members of the pro-
gram’s governing board expressed concern over his use of neigh-
borhood aides to spread information about the program. In addition,
the program director made frequent visits to his office to check case
files and give him advice, and under the program’s rules trial court
decisions could not be appealed without first obtaining approval at
a staff meeting. All of this indicated to him that the hierarchy in-
tended to keep a tight rein on program activity.

As a result, he did not feel free to undertake work that might be
viewed as controversial. Over and over again, in discussing client
problems and other situations to which the program might re-
spond, he commented on whether a program activity might evoke
a hostile reaction from those in positions of authority in City D.
Other comments show that this concern stemmed from an expec-
tation that his position in the program might be seriously threat-
ened if he undertook work that provoked controversy.126

124. Interview.
125. Interview.
126. After expressing a desire to involve himself in law reform work,
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Although it is clear that ideological perspective of LSP-D caused
this attorney to be concerned about the consequences of undertak-
ing law reform or other potentially controversial work, it does not
necessarily follow that this concern alone caused him to refrain
from such activity. However, given his belief in the importance of
such work and the ample opportunity he had to engage in it, no
other explanation seems plausible. Two specific incidents, both in-
volving a somewhat militant group called Organization for Action
(OFA), support this conclusion. One of LSP-D’s nelghborhood aides,
in speaking to a neighborhood group about the program’s work, also
talked about OFA. Someone called the attorney to complain that
his people were supporting militants, and he immediately told the
aid never to mention OFA when she was engaged in program work.
The second incident occurred when the chairman of OFA came to
the attorney to ask for help in formulating a wallet-sized card that
would tell people what their rights are if they are stopped by the
police. The attorney provided the necessary information, but he
asked OFA’s chairman to keep LSP-D’s help confidential. The way
in which the attorney handled these situations created barriers be-
tween himself and community activists. This was not what he
wanted. Indeed, had he felt free to do so, he would have worked
openly with OFA. But the ideological perspective of LSP-D told
him that such work would meet with considerable disfavor, and the
lengths he went to in order to avoid identification with OFA tes-
tify to the influence exerted by that ideology.

The second LSP-D lawyer inhibited by program ideology was a
recent law school graduate hired to act as law reform coordinator.
She thought this kind of work worthwhile, both for legal service
programs and for herself, and she did not realize initially that vig-
orous pursuit of such work would be inconsistent with the mandates
of LSP-D’s ideological perspective. Consequently, she approached
her job with enthusiasm and without inhibitions. Soon she had
started two test cases, one challenging the state’s one-year waiting
period for welfare, the other questioning whether the public hous-
ing authority could evict a tenant because of illegitimate children.

Then the director of LSP-D asked her to attend the upcoming
board of directors meeting to report on her activities, and the as-
sistant director told her that a prominent member of the board had
complained that the second suit might adversely affect the pro-
gram’s efforts to obtain local financial support. The assistant di-
rector added a few words to indicate her own concern: “Be careful

this lawyer made the following comment, which indicated his under-
standing that such work might Jeopardlze his position in LSP-D: ¢“1f
trouble comes, let it come. There would be riots if I was fired.” Interview.
A further 1ndlcat10n of his concern was the thought he had given to how to
meet the difficulties that might arise. Thus, he said, “If the board of di-
rectors objects to vigorous action, I will say that I'm just doing what any
lawyer is supposed to do for his clients.” Interview,
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about bringing any more suits against the welfare department or
the housing authority. We have to work with them.”?” In addi-
tion it was suggested that she ought to avoid a case involving a
charge of police brutality. Finally, when the coordinator appeared
at the board meeting to explain her work, the board member who
had earlier complained moved that no cases challenging ordinances
or statutes be brought without prior board approval, and a commit-
tee was appointed to consider this matter and report back. Thus
was the perspective of LSP-D’s hierarchy made known to the pro-
gram’s law reform coordinator. She, herself, has described the ef-
fect of this knowledge.

This hamstrung me. . . . The two main problems are wel-
fare and public housing. The public housing authority is
notorious; I could have brought a half-dozen cases against
them. I wanted to bring cases, but I felt inhibited from
doing so.128

Ultimately much of this inhibition was counteracted. The na-
tional office of the legal service program sent an evaluation team
to LSP-D, and by speaking with its members the law reform co-
ordinator came to understand that her perspective was entirely in
accord with that of the national office and that the evaluators took
a dim view of the orientation that dominated LSP-D’s hierarchy.
Thus she knew that, though vigorous law reform work would be dis-
approved locally, it would gain favor at the national level. In ef-
fect, her contact with the national office provided her with an alter-
nate source of approval and support. Had there been no interven-
tion from the national office, however, it seeins likely that LSP-D’s
ideology would have continued to inhibit her actions.?®

The influence of program ideology is not difficult to discern when, -
as in LSP-D, it causes program lawyers to diverge from the course
along which their own ideas and convictions would have carried
them. In LSP-E, however, the lawyers accepted and agreed with
the program’s ideological orientation toward individual service.
Consequently, it is arguable that in failing to undertake activities
that might promote social reform they were following their own
convictions rather than responding to the pressures generated by
the program’s ideology. In many respects this certainly is true, but
the reality of the situation is far more coinplex than this argument
suggests. There are numerous indications that LSP-E’s ideology
subtly influenced the behavior of its lawyers.

127. Interview.

128. Interview.

129. -Even the national office’s intervention may not have completely
overcome the inhibiting effect of LSP-D’s ideology. After the evaluators
from the national office had visited City D, our attorney still was anxious
to keep the board of directors ignorant of her work with tenants’ organiza-
tions, and this suggests that program ideology may still have been at work.
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Simply because program E’s lawyers generally accepted the in-
dividual-service orientation did not preclude a clash between their
personal convictions and the mandates of program ideology. There
are times when even the course of action appropriate to promote the
well-being of an individual client might involve a law suit or other
activity that conflicts with the program’s prohibition against at-
tacks on established political authorities. In such a situaton, the
norms of professional ethics require a lawyer to do what is best for
the client, and most lawyers would behave accordingly unless a
stronger force pushes in a contrary direction.

In LSP-E, a lawyer knew that attacks on established institutions
would bring him into conflict with a critical mandate of program
ideology and, therefore, might jeopardize his position within the
program.!?® Consequently, if a lawyer saw different ways in which
he might ethically handle a client’s problem, but one approach would
have clashed with program ideology, his desire to avoid the clash
would probably lead him to reject that approach in favor of an-
other. The effect of this process would be to screen out activities
with social reform potential, for they were the ones that program
lawyers would have seen as politically troublesome. One lawyer,
commenting on cases involving conflicts with welfare agencies, saw
two alternatives: to contact people in the political establishment
and enlist their help in quietly settling the case at hand, or to bring
a suit against welfare. He thought the second approach preferable,
because it might make the agency more responsive in the future and
thus help him solve the problems of other clients. But he saw a suit
against welfare as contrary to mandates implicit in the political ori-
entation of LSP-E, and was quite clear that he would choose the
course of quiet negotiation.

Ideology has the power not only to induce conscious responses
but also to evoke, as one LSP-E attorney put it, “subtle, uncon-
scious responses.”!3! To what extent were a lawyer’s characteriza-
tions of fact situations unconsciously affected by his need to per-
ceive the complaints of clients in a way that permitted him to re-
spond without violating the constraints expressed or implied in the
program’s ideology?'3?2 Further, how far did this need cause him

130. That the LSP-E lawyers were well aware of the personal risks en-
tailed in cases that threatened aspects of the political establishment was
shown by the fact that they had worried about what to do if the program
director ordered them not to handle such a case. One lawyer said that
after much thought, he had decided that he would resign. Another said,
“I don’t know what I would do. I would probably take the case. There
are things I value more than politics.” And a third attorney candidly
acknowledged that he “would think twice before taking a welfare agency
to court.” Interviews.

131, Interview.

132. Research and theoretical work in social psychology, especially con-
cerning the concept of cognitive dissonance, is suggestive here. “Cognitive
dissonance” is the name given to the psychological state in which an
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to internalize specific rules of behavior—to accept them as his own—
so that in thinking about how a case might be handled the only ap-
proaches that would even occur to him were those the program
found acceptable?!3® A number of situations indicate that ideology
operated in these ways.

For example, speaking of the rule making recrimination a de-
fense to a divorce action, one lawyer said:

We are aware of the problem, but we don’t know what to
do. I really haven’t thought about legislative reform. The
program may have some role to play in bringing problems to
the attention of the legislature, but not in lobbying.!3+

This lawyer might have held this view when he came to LSP-E.
From all indications, however, he had not even thought about the
functions of legal service programs before joining LSP-E, and it
seems highly unlikely that he arrived at his position on a program
activity through a consideration of the merits of the issue. A more
likely explanation is that he had come to internalize the hierarchy’s
view of lobbying. Such internalization of prograin ideology may

individual feels tense and uncomfortable because he has taken an action -
that is inconsistent with his attitudes. Because dissonance is unpleasant,
the individual is motivated to find some way in which to reconcile the
conflict between his action and his attitudes.

Applying these ideas to our situation, we may postulate that dissonance
arises when a lawyer takes a job with a program like LSP-E. He accepts
this job because, in terms of pay and the experience he will obtain, it is the
most attractive available; indeed, it may be that he has few other oppor-
tunities, and that the LSP-E position is available only because the lawyer
has politically influential friends or relatives. In joining LSP-E, he
knows that he has accepted a position in which he is expected to avoid
conflict with established institutions even if in doing so he will be failing
to discharge his duty to a client. Like most lawyers, however, he be-
lieves that it is unethical, even cowardly, to sacrifice a client’s well-being
in order to protect or advance his own personal interests. Thus the dis~
sonance: by taking the LSP-E job with knowledge of the program’s
ideology, the lawyer has committed himself to actions that conflict with his
beliefs concerning proper professional conduct. This conflict will cause
tension, perhaps very extreme tension. The lawyer could relieve this ten-
sion by quitting his job, but that course of action is not very attractive to
him. Nor can he easily consciously reject basic tenets of professional
ethics. A third solution is to avoid specific situations in which the lawyer’s
commitment to the LSP-E job implies action that conflicts with his ethical
attitudes, This he can do, as suggested in the text, by focusing on some
elements of a client’s problem and ignoring others so that he can define
his duty to his client in a way that will be consistent with the commit-
ment entailed in continued employment with LSP-E.

For a statement of the theory of cognitive dissonance and a description
of a number of experiments involving this theory, see R. BRowN, SocIAL
PsycHorLocy 584-604 (1965).

133. This internalization of program norms would be another way to
resolve the dissonance arising out of the conflict between the commitment
implied in the lawyer’s acceptance of the LSP-E job and his attitude that
yielding to political pressure would be improper. See note 132 supra.

134. Interview.
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explain why, though the lawyers of LSP-E believed the recrimina-
tion rule should be changed, no one had proposed legislation or
brought a test case to effect that reform.

The reaction of program lawyers to certain dubious judicial prac-
tices may also reflect an internalization of the program’s ideological
mandate agaimst attacking persons or institutions within the power
structure. One trial judge, for example, told the attorneys that he
intended to ask the program’s divorce clients whether they had com-
mitted adultery, although, the judge said, he did not do this when
clients were privately represented. The lawyers apparently had not
even considered the possibility of doing something to combat this
uneven administration of the law. Similarly, the attorneys of
LSP-E quietly accepted the fact that the local judges had refused
to permit much use of the procedures through which criminal de-
fendants might be released on their own recognizance and, further,
had prevented effective implementation of a system, approved by
the state’s supreme court, through which the divorce clients of legal
service programs might have filing fees waived.

The need of lawyers to avoid conflict with the program’s ideologi-
cal mandates may also have exerted an unconscious mfluence on
the way they perceived and characterized factual situations. “A
couple of clients,” one of the LSP-E attorneys reported, “have com-
plained that the police beat them up, but I didn’t press it. I figured
that if the police slapped him, he probably deserved it, and he prob-
ably exaggerated anyway. We have good relationships with the po-
lice, and I don’t want to jeopardize them. Of course, if there was a
really flagrant case, I would take it.”'3% One must suspect a rela-
tionship between this response and the pressure of ideology. If the
lawyer had felt free to challenge the police, would he have been so
dubious of his client’s claim or so willing to justify such police
conduct? Would he, without inquiry, have decided that the client’s
report was exaggerated? Would his concept of a flagrant case and
his notion of what constitutes good relationships with the police
have been the same? And would he have struck the same balance
between maintaining those good relationships, on the one hand, and
the interests of his client, on the other? It might be, of course, that
these reactions were produced not by the unconscious influence of
LSP-E’s ideology but by the frame of reference this lawyer brought
with him when he joined the program. My impression of him sug-
gests the contrary, however. His general attitude toward the poor
was far more sympathetic than his reaction to these complaints in-
dicates. He recognized without hesitation that on occasion police-
men do behave improperly, even brutally. He was interested in the
welfare of his clients. For exainple, in a case involving social se-
curity benefits, he believed his client had been poorly treated by
both the agency and the lower court, and he was planning an appeal.

135. Interview.
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In the absence of pressure from the program’s ideology, his percep-
tions of and reactions to the complaints of police misconduct would
have been different.

LSP-A’s perspective placed a high value on social reform. Most
of its lawyers were in agreement with this position. Consequently,
to somne extent, perhaps overwhelmingly, their perforinance was
determined by their own inclinations rather than by their percep-
tion of the program’s perspective. In some situations, however,
LSP-A’s ideology did seem to exert a significant influence on law-
yer behavior.

The chief counsel in one of the neighborhood offices saw law re-
forin and group representation as proper and appropriate activities
but identified service to individual clients as the program’s most
important mission. The attorneys working under him knew his
position, and since they wanted to be favorably perceived by him,
their knowledge of his perspective probably had some impact on
their conduct. This was well put by one member of his staff.

Our chief counsel represents a more middleclass view than
G [LSP-A’s overall director]; he sees the office as a con-
ventional law office; he is not as iterested in the cases
with social significance. This filters down. G’s approach
affects those who work downtown m the main office, while
we are influenced by our chief counsel’s views. I take a
sort of middle view.1%¢

It seems likely that the views of the chief counsel would have been
more influential if his staff members had perceived the program it-
self as ideologically neutral, but they knew that the executive di-
rector, others in the hierarchy, and, indeed, most of the attorneys
saw the promotion of social change as an essential program objec-
tive. It was perhaps this knowledge that caused the attorney
quoted above (as well as others in that office) to take, as he put
it, a “middle view,” rather than one closer to the perspective of his
chief counsel.

In at least one instance the program’s ideology probably influ-
enced the conduct of the chief counsel himself. Some of the down-
town staff, this neighborhood office and a militant neighborhood
group were working together on problems generated by a neighbor-
hood redevelopment plan. The neighborhood group wanted to chal-
lenge the redevelopment plan in its entirety, while the chief coun-
sel thought this would be pointless and proposed quite a different
approach. As a consequence, the neighborhood leaders and the
chief counsel mistrusted one another. Nonetheless, the relationship
lasted, and one factor that seems to have contributed was the chief
counsel’s recognition that LSP-A’s ideological perspective placed a

136. Interview,



1070 WisconsIN Law ReviEw [Vor. 1971:1001

very high value on the development and maintenance of relation-
ships with such neighborhood groups.!87

In addition to influencing lawyers in specific situations, LSP-A’s
ideological perspective may have exerted a more general influence
on program performance. Though the program’s staff can accu-
rately be characterized as favoring law reform and community ac-
tion, not every individual lawyer was strongly inclined in these
directions. Some lawyers might have had little if any interest in
such work were it not for the motivation supplied by their knowl-
edge of the program’s ideological position. Moreover, LSP-A’s per-
spective may have influenced even the lawyers who came to the
program strongly committed to social reform activity. The pres-
sures of workload can incline even such a lawyer toward the ex-
peditious handling of the cases rather than toward the extensive
and time consuming treatment usually necessary to law reform.
And even a lawyer’s belief that law reform should have priority
may change when he confronts the clients themselves and experi-
ences the reality of their needs. The head of one LSP-A neighbor-
hood office said, for example, that working in the program had al-
tered his sense of priorities, causing him to place more emphasis on
meeting the day-to-day needs of clients. No one knows how much
such factors might have affected the conduct of LSP-A’s attorneys
in the absence of the counterforce that program ideology provided.

In contrast to the other programs, ideology operated in an essen-
tially permissive way in LSPs-B and C. No particular approach to
legal service programs was demanded, nor was any prohibited.
The lawyers working in these programs perceived this, conse-
quently felt free to follow their personal inclinations, and, for the
most part, did. Those who saw social reform as a prime goal fo-
cused their efforts on that objective, while those who thought that
serving individuals was of first importance spent their time trying
to help particular clients and were little concerned with the
broader implications of their cases. It would be a mistake, how-
ever, to conclude from this that the behavior of staff lawyers was
unrelated to ideology.

Many of the lawyers in these programs saw both individual serv-
ice and social reform as important and could derive personal satis-
faction from either line of work. They also knew that both ap-
proaches would be accepted and approved within their programs.
The result was that they engaged in some of each. Had program
ideology taken a hostile or neutral attitude toward law reform,
these lawyers might well have decided, consciously or uncon-

137. Similarly, the lawyers who were working on a rent strike led by
militant community leaders experienced considerable frustration and exas-
peration. Here, too, the motivation provided by LSP-A’s ideology may
have provided an important counter to difficulties that might otherwise
have caused a rupture in the attorney-client relationship.
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sciously, to focus their attention wholly on serving individuals, for
that would have been the only way to gain the approval of others
in their programs. Similarly, some lawyers who at first were in-
terested only in helping individual clients came to believe that legal
services programs should also work for social change. It seems un-
likely that their perspectives would have developed in this way had
program ideology not been friendly to reform.

Another important aspect of the ideologies of B and C was a
willingness to accept conflict with established institutions and pow-
erful individuals. This allowed advocacy for individual clients in
LSP-B and LSP-C to be more vigorous and innovative than in D
and E. The B and C lawyers were quite ready to do battle with the
welfare department and housing authority, for example, and were
not deterred from asserting new legal theories by concern for how.
powerful interests might react. As a consequence, on a number of
occasions, the lawyers in programs B and C, though focusing on the
needs of a particular client, handled their cases in ways that could
lead to social change. '

Having separately examined, first, the way in which a program’s
perspective influences its selection of staff and, second, the way in
which ideology can inhibit or support the behavioral inclinations
lawyers bring to their work, we can now summarize the relation-
ship between a program’s ideology and the extent to which its
lawyers act to promote social reform. The shape of program per-
formance varies with the mandates of program ideology. What that
‘'shape will be depends on what ideology says about the propriety
and importance of social change. If, as in LSP-A, the message is
that the program should concern itself primarily with law reform,
group representaton and the like, those selecting staff will look for
lawyers inclined toward such work; if, in addition, the program is
known to be thus oriented, lawyers who are so inclined and espe-
cially able will seek it out. As a result the program will start with
a staff strongly disposed to work for change and reform. The con-
trary will be true when ideology takes a clearly hostile view of re-
form-oriented activity, as in LSP-E. If the programn’s attitude
equally supports both individual service and reform, the staff will
be diverse in its inclinations.

Whatever the propensity resulting from staff selection, ideology
will continue to operate by telling lawyers how to win approval and
avoid disfavor within the program. Insofar as the lawyers were in-
clined toward the program’s perspective when they were hired,
ideology reinforces this inclination. Moreover, it inhibits contrary
inclinations, thus correcting for mistakes that occurred in the
screening of job applicants.
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B. Ideological Image and Relations Between Legal Services
Programs and the Poverty Community

Though the main determimant of involvement in social reform
work is the ideological orientation of a legal services program, the
image it projects to the poverty community also influences perform-
ance. If the image is of an activist program, concerned with pov-
erty and willing to do battle even with city government and other
established and powerful institutions, clients will bring to the pro-
gram problems of broad significance, thus increasing the program’s
opportunities to promote social change. The contrary will be true
if the program is seen as “part of the establishment” or as oriented
wholly toward individual service.

LSPs-D and E were seen as closely tied to the local power struc-
ture, and this clearly influenced the way in which community lead-
ers and activists responded to themn. An activist minister in City
D’s black ghetto described community responses:

The people here don’t see Legal Aid as an organization
that will fight the little man’s fight. It’s useful for some
personal matters like divorce, but not as a way to attack
poverty. The neighborhood office is seen as just an ex-
tension of the old Legal Aid organization, and people didn’t
see that as helpful on basic community problems. I would
be very surprised if people brought comnplaints about the
welfare department to Legal Aid. . . .

We get people coming in with complaints against welfare,
with stories of police brutality, employment discrimina-
tion, etc. There are many complaints against the public
housing authority, including covert diserimination: Negroes
are urged to go to Negro projects rather than white ones.
But before these problems will be brought to the neighbor-
hood law office, they have to create an image that they are
willing to fight. Legal Aid hasn’t done this yet.138

Other City D activists confirmed this view. They expressed a wil-
lingness to refer divorce clients and other such matters to LSP-D,
but anything controversial was sent to a private attorney. Activist
perceptions of LSP-E are illustrated by the following comnments of
a community organizer concerning his view of the program’s useful-
ness.

I deal with the situation as it is. If we asked LSP-E to
go to City Hall to enforce regulations, building codes, ete.,
they would work out a compromise. Ideally LSP-E could
do much more, but realistically they won’t. LSP-E is part
‘of the whole county political set-up. The basic philosophy
is “don’t rock the boat.”13%

When, as.in LSPs-D and E, the establishment-oriented image of

138. Interview.
139. Interview,
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a program is congruent with its actual ideology, the impact of image
is likely to be slight. D and E probably would not have undertaken
to promote social reform even if appropriate cases had been brought
to their offices, although a particular problem might have so cap-
tured the imagination and interest of a lawyer that he would have
involved himself in law reform.

1f a program attuned to activism projects a contrary image, the
effect on performance may be significant and debilitating. The
ideology of LSP-C was entirely friendly to work promoting social
change. That this program bore the “Legal Aid” label, however,
caused at least some community activists to view it with suspicion.
The head of a community organization reported that “representa-
tives of neighborhood groups say that Legal Aid is part of the down-
town power structure, and therefore they don’'t want it representing
them.”'%® So far as this man knew, none of the community groups
had asked LSP-C for help. This was “because of the basic percep-
tion of Legal Aid: they are not trusted. People are afraid Legal
Aid will sell them out.”4!

This was the program’s image even though it had involved itself
in and worked vigorously on a number of community problems.
Over a period of time, as LSP-C’s director and lawyers made more
and more contacts with poverty community leaders and the pro-
gram’s willingness to take an active role in promoting social change
came to be known, LSP-C began to gain the confidence of com-
munity activists. Until this happened, however, image and reality
were working at cross purposes, and this may explain why LSP-C
was for a time less involved with community organizations than
LSP-B.

C. Ideology and Other Factors Affecting
Program Performance

In focusing on the role of legal service program ideology, we have
largely ignored other influences on program performance. It is ap-
propriate to look at some that have figured prominently in discus-
sions of program performance and to examine the relationship be-
tween the role they play and the role of program ideology. '

CASELOAD PRESSURES

There are so many clients with immediate, pressing problems—
clients facing eviction, clients whose wages have been garnished,
clients who want and need divorces—that, so it is said, no time is
left for other work: programs are simply overwhelmed by the task
of servicing individual clients and, as a consequence, fail to play a
role in promoting social change. It follows, so the argument goes,

140. Interview.
141. Interview,
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that the way to improve program performance is to reduce case-
load.'*2 While this line of reasoning contains an element of truth,
the broad implication that caseload per se determines the level of
social reform performance ascribes to caseload a power it does not
have, and overlooks the influence exerted by program ideology.

If caseload levels and program performance were directly re-
lated, a program with a low caseload would engage in more social
reform work than a program carrying a high caseload. Data from
our five programs is very revealing in this respect. LSP-E had a
caseload of about 25 cases per lawyer per month. Programs A, B
and C had caseloads of 40 to 50. If caseload were the critical fac-
tor, LSP-E should have rated higher than A, B and C in social
reform performance, but the performance ratings were exactly re-
versed.

That low caseload does not necessarily result in high perform-
ance should not be surprising. The absence of caseload pressure
means only that a program’s lawyers will have time available for
law reform and related work. How they use that time, however,
depends on their own convictions and on the extent to which pro-
gram ideology supports or inhibits those convictions.

The question remains whether low caseload pressure, though not
a sufficient condition for high performance, is necessary to an ac-
tivist program. Pressures come from two sources: the number of
people seeking service, and the number of cases actually accepted
by the program. The larger the number of applicants, the greater
the lawyer tiine that might be spent in client intake, and the more
cases accepted, the more time program lawyers might spend in
meeting immediate client needs. Assuming the presence of these
pressures, their impact depends on how a program and its lawyers
respond to them, and the character of those responses is related to
program ideology.

The problem of heavy intake pressure can be approached in vari-
ous ways. A program can attempt to provide interviews for all
those who seek them, or it can limit the resources it makes avail-
able for this work. The policy in LSP-D seemed to be that clients
would be seen at any time and without any appointment. One
sensed, in talking to the director and assistant director of this pro-
gram, that a high intake level was somehow seen as an end in it-
self. They were much concerned with statistics and seemed de-
lighted to be able to report a large caseload. This, of course, was
quite consistent with their ideological perspective. In LSP-A,

142, For discussions of the question whether caseload should be limited,
see Bellow, Reflections on Case-Load Limitation, 27 LEGAL AID BRIEFCASE
195 (1969); Getzels, Legal Aid Cases Should Not Be Limited, 27 LEGAL AID
BRIEFCASE 203 (1969); Silver, The Imminent Failure of Legal Services for
the Poor: Why and How to Limit Caseload, 46 J. URBAN L. 217 (1969);
Note, Neighborhood Law Offices, supra note 119, at 822-28.
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neighborhood offices handled the matter differently. One office
would see new clients only by appointment (except for emergen-
cies) and only one lawyer conducted such interviews on any given
day; another office would see clients without appointments on some
days but required appointments on others. One of the offices in
program B also reported that it required appointments. Though it
may have been coincidence that LSP-A, the program oriented most
strongly toward reform, was the one whose offices did most to re-
lieve intake pressure, it is clear that such a policy is the one most
consistent with a social reform ideology, and the policy may be in
part a product of the influence of that ideology.

If a program accepts too many cases, its lawyers could allocate all
their time to assisting individual clients. But this is not the inevit-
able consequence of a high workload. Legal service program law-
yers, like attorneys in private practice, do not spread their time
evenly; they establish priorities and give some matters more time
and more attention than others. Consequently, even if the in-
dividual-client workload is high, program lawyers could choose to
allocate a significant part of their efforts to law reforin, group re-
presentation, and other such projects. This, in fact, is what was
done by some neighborhood lawyers and by the directors in LSPs-A,
B, and C, the programs whose ideology encouraged such work.4?
Neither the neighborhood lawyers nor the directors in programs
D and E chose to undertake such work. The difference in the way
resources were allocated resulted not from variation in individual-
client workloads but from differences in ideological orientation.
The promoters of D and E had picked directors attuned to individual
services; in LSPs-B and C, on the other hand, the promoters had
looked for and hired individuals with much broader concerns.

A low caseload level, then, is neither a necessary nor a sufficient
condition for social reform performance. This does not mean, how-
ever, that caseload has no impact on performance. Given a program
ideologically oriented toward social reform, an increase in the re-
sources allocated to such work will lead to an increase in the amount
of work undertaken. Also, though the staff of such a program will
allocate some of its time to reform work whatever the pressure
from the individual-client workload, performance will be improved
if the program itself relieves some lawyers of work with individual
clients and gives them prime responsibility for developing test
cases. Further, by establishing such positions within its structure,
a program may attract concerned and able lawyers.144

143. One lawyer in program B assigned a low priority to cases involving,
as he saw it, no potential for social reform and spent the bulk of his time
on law reform and working with community groups. Other lawyers,
though not adopting so pervasive an approach, spent large amounts of
time on specific projects, thus necessarily reducing the extent of their
efforts for individual clients.

144, There is another side to coin. 1f a program establishes a special



1076 WiscoNSIN Law REVIEwW [Vor. 1971:1001

Of course, as experience in LSP-D illustrates, even if a program
establishes a law reform unit, the quality of performance will be
affected by program ideology. The tendency of a program to hire
attorneys who fit its mold will influence the selection of personnel
for the unit, and those selected to be responsible for reform work
will likely be inhibited if the program’s ideology is hostile to such
work.1#® The creation of a reform unit will lead to some test cases,
but such a structure is not in itself a sufficient condition for the
emergence of a vigorous, broad-gauged effort. A friendly or at
least neutral program ideology is also essential.

EXTERNAL PRESSURES

Whether the OEO legal service programs would take an active
role in law reform, representing groups, and otherwise promoting
social change has been a matter of considerable interest and con-
cern to various groups, institutions, and individuals. Those in
charge of the effort at the national level—the people directing and
working in OEQ’s Legal Services Division—wanted the local pro-
grams to work vigorously for change. Activists in the poverty
community, some of whom held positions in community action pro-
grams (CAP), shared OEQ’s perspective. Those who night be the
targets of such work—city officials, welfare and public housing au-
thorities, landlords and creditors and the attorneys who repre-
sented them—often took a different view. Similarly, some members
of the judiciary were concerned with rising divorce caseloads, the
active litigation of cases that had previously gone by default, and
the way in which prograins occasionally challenged the practices of
a specific judge.!*® Local bar associations, the Cominunity Chest
and other nongovernmental groups influential in local affairs may
also have been concerned with program activities.

Each of these interest groups may fill some need of a legal serv-
ice program. OEOQ provides most of the funding for program oper-

unit to handle test cases and other work involving social reform, the job
of neighborhood lawyer may become unattractive, and it may become dif-
ficult to attract topflight lawyers to those positions. If the ability of the
neighborhood staff decreases, that staff will be less able to identify the
cases with social-reform potential. Moreover, tensions between the neigh-
borhood lawyers and those in the special unit can easily develop. (Such
tensions had developed in LSP-A.) As a consequence, even if a neighbor-
hood lawyer sees that a case has reform potential, he will be reluctant to
refer the case to the special unit.

For a description of the tensions that developed between the law re-
form unit and the neighborhood offices in the San Francisco legal services
program, see Carlin, Store Front Lawyers in San Francisco, Trans-action,
April 1970, at 64, 72-73.

145. See discussion at pp. 1058-59, 1064-65 supra.

146. On judicial attitudes toward legal services programs, see Stumpf
& Janowitz, Judges and the Poor: Bench Responses to Federally Financed
Legal Services, 21 Stan. L. Rev. 1058 (1969).
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ations. Twenty percent of a program’s budget, however, is raised
locally, and consequently people and groups that might fill that
need or influence other contributors are not to be lightly ignored.
The local CAP is also important, since program proposals and ap-
plications for refunding ordinarily must gain its approval before
funding is granted by OEO. And the judiciary, in addition to its
general influence in the community, occupies a position of key im-
portance to a legal services program. Since each of these interest
groups has something to offer a legal services program, programs
have reason to act in ways these groups will find acceptable, if not
pleasing.

In fact, local interests may have little power to alter the course of
action set by a program’s own ideology.!'*” One reason for this may
be that, for the most part, programs can survive quite well even
in the absence of local financing. The local share of a program’s
budget often is made up not of cash but of in-kind contributions—
locally contributed goods and services—that are actually unneces-
sary to program operations. Consequently, when OEO is lax in
policing the local share requirement, programs have little need to
cater to local interest groups. Moreover, in seeking local support,
a program need not look to sources whose views clash with its own,
but can rely on friendly or neutral sources and thus avoid unwel-
come pressures. What a program does in this respect will, of course,
be guided by the ideological position with which it starts. LSP-E,
for example, obtained its local share from county government, an
entity whose perspective came from the same political apparatus
that had created LSP- E and shaped its ideology. On the other hand,
believing that city and county governments would try to exert pres-
sures mimical to program goals, LSP-B’s promoters deliberately
avoided those sources and looked elsewhere for their local share.
LSP-A initially asked for city help, but when city council members
indicated their displeasure with the program’s support of local rent
strikes, and it thus became apparent that there would be a price tag
on city assistance, this program, too, undertook to develop sources
of support that would leave it free to act as it wanted.

That the programs relied on friendly or neutral sources for local
support does not mean that they were totally unresponsive to the
wants of local interest groups. In a few instances, for example, the
selection of program lawyers was influenced by a felt need to hire
people who came from the ethnic groups a program served. Pres-
sure from the poverty community caused LSP-C to increase staffing
so that one lawyer would always be available at each neighborhood

147. It may be well at this point to remind the reader that the con-
clusions herein are based on a study of five programs located in northern
communities. Whether local interests in a southern community might
have more power, especially in relation to program activism on racial is-
sues, is a question for which this study can provide no answer.
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office. These responses to local interest-group pressures, however,
had little impact on attempts to promote social change. Program
behavior proceeded along the path laid out by the mandates of its
ideology. Local pressures were effective if they pointed in the same
direction, but not when they called for a change in course.!*?

Since OEO support is essential to the continuance of a legal serv-
ices program, one would expect programs to be more responsive to
its pressures than to those of local interest groups. This supposition
is supported by the one relevant incident included within our data,
the attempt of OEO to stimulate reform work within LSP-D.14®
To an extent, the hierarchy of LSP-D yielded to OEO pressures:
an attorney was hired to work at identifying possible test cases, and
a committee of local lawyers was organized to assume responsibility
for the cases she surfaced. As this incident illustrated, however, the
impact of OEO is restricted by the countervailing influence of a
program’s ideology. The force of that ideology is indicated by the
need for OEO to effect substantial changes in the leadership, and
thus the ideology, of LSP-D in order, finally, to obtain the kind of
performance it wanted. Control of the program was taken from
those who had promoted it and were responsible for its status quo
orientation and placed in new hands. This suggests that promoter
ideology may operate so forcefully that it cannot be countered ef-
fectively even by pressure from OEO. Its roots must be removed
and a new ideology implanted if program performance is to be
changed.

PLACEMENT OF NEIGHBORHOOD OFFICES IN
MTULTISERVICE CENTERS ’

If a legal service program develops good relationships with peo-
ple active in the poverty community, they will direct clients to the
program and bring community problems to its attention. This in-
creases the program’s opportunities to promote change and reform
and thus can influence performance. Under the right conditions,
locating a program in a center that houses other antipoverty agen-
cies can have this effect.15°

The first essential condition is that those who share the center

148. The experience of the San Francisco program, reported in Carlin,
supra note 144, suggests one limitation on the statement in the text. That
program was structured to give the neighborhood offices a large measure
of autonomous power. Also, because social reform work was focused in the
program’s main office, tensions developed between that office and the
neighborhood offices. This combination of factors seems to have made it
possible for neighborhood interests to exert more influence—an influence
favoring more individual service and less activism—than seems to be pos-
sible under other conditions.

149. See discussion at pp. 1044-45 supra.

150. For comment on other consequences of locating a program in a
multiservice center, see Note, Neighborhood Law Offices, supra note 119,
at 812-13.
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with the neighborhood law office be engaged in meaningful com-
munity work. The facilities labeled “multiservice center” vary
widely in this respect. These variations occur not only from com-
munity to community but even within a single city. Some are little
more than a formal structure. Others house agencies whose staff
members have developed deep and extensive community roots, are
familiar with community problems, and can act as links between the
community and the legal service program.

The second condition is that the program’s ideology encourage its
lawyers to avail themselves of such opportunities. If not, the po-
tential of the situation will never be developed. The lawyers will
make no effort to meet others who share their location, and if op-
portunities for reform are nonetheless brought to the program’s at-
tention, they, too, will be ignored. In LSP-E, for example, the
lawyers in offices with multiservice-center locations, knew nothing
about those who shared the facility and seemed totally disinter-
ested.

When both conditions are present, a multiservice center location,
by placing lawyers in close proximity to community action workers,
tends to promote useful relationships between the two. They share
coffee breaks and have other informal contacts. As a consequence,
the relationships that develop are characterized by an easy famili-
arity, even a closeness. In LSP-C, for example, it was clear that
the lawyers whose offices were located in multiservice centers had
become far better acquainted with others located in the centers than
lawyers whose offices were just a few blocks away from such es-
tablishments.'3* It was also clear that these personal relationships
were responsible for lawyer involvement in some community prob-
lems that might otherwise have escaped the program’s attention.

Location in a multiservice center is not essential. LSP-A, for ex-
ample, had excellent links with the poverty community even
though its offices were not housed in such facilities. The participa-
tion of community activists in the development of this program,
the selection of such an activist as the first chairman of its govern-
ing board, and the program’s general image, all contributed to the
development of strong ties with community workers. However, in
situations not so conducive to good program-community relation-
ships, multiservice center location may be quite important.

III. CoNCLUSIONS AND IMPLICATIONS

The basic shape of a legal services program is, as it were, an in-

151. One indication of this was the way in which the lawyers referred
to others in the multiservice centers. Lawyers whose offices were located
elsewhere never called the people in the centers by their first names; law-
yers with offices in the centers did. One such lawyer, e.g., speaking of
another person working in the center, said, “It’s not ‘Mr. Hunt’ and ‘Mr.
Johnson.” It’s ‘Dick’ and ‘Hal.’” Interview,
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herited characteristic. Environment, to be sure, is not unimportant
and can influence performance in various ways. But whether the
program will pursue social change and, if so, whether this goal will
have priority over others, depends mainly on the ideology and the
ideological image that come to the program from the persons and
process that bring it into being. Because this has been too little
recognized, the form of a legal service program has too often been
mistaken for its substance. This confusion may seriously limit

the social reform potential of OEO’s legal service program. '

OEO itself seems to have mistaken form for substance in evaluat-
ing and deciding whether to fund proposed programs. The fund-
ing decision usually turns on whether a written proposal contains
the appropriate declarations and stipulations. Proposals are seldom
adequate as submitted, and in the typical case the process of curing
the deficiencies—discussions between OEO and the proposal’s spon-
sors, followed by revisions, followed by further discussions—extends
over many months. In part, perhaps in large part, the proposal
revisions thus effected are meaningful: they relate to issues of im-
portance, and the changes in the promoters’ paper statements prob-
ably influence program behavior. Changes in the number, location
and staffing of neighborhood offices, for example, are important.
To this extent, OEO’s focus on the language of the proposals has
been sound. In one important respect, however, the contrary is
true.

Whether a proposed program would be likely to devote some of
its energies to social reform is of considerable importance. Here
OEOQ’s focus on the paper statements has amounted, for the most
part, to an insistence on meaningless form. It was quite unneces-
sary, for example, to insert into the proposal for LSP-C a declara-
tion that the program would represent “organizations of the poor in
appropriate cases.” The program was destined to work with pov-
erty community groups whether the proposal contained such a pro-
vision or not. And, in the case of LSP-E, it was useless to insist on
a declaration that the program’s attorneys would represent “groups
of citizens where joint action is required (i.e., tenants’ complaints)”
and would press vigorously claims against “local government” and
“public agencies.” This was not to be the case, paper statements
to the contrary notwithstanding. Similarly, formal declarations
that LSP-E’s governing board would be “autonomous and independ-
ent” and that county government “shall not have any power of ap-
pointment over” board members—provisions designed in part to
protect against inhibitions on activism—were destined to fail. The
same holds for OEO’s insistence on stipulations concerning repre-
sentation of the poor on a program’s governing board. Given the
central importance of promoter ideology, one would expect proposal
provisions inconsistent with that ideology to have little impact.
Such has been the case. '
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Where a status quo ideology prevailed, for example, the “repre-
sentatives of the poor” were selected and treated in ways that dis-
couraged any meaningful input or influence on their part. And
although LSP-E’s governing board was covered with a veil of for-
mal autonomy, the board was in fact controlled by individuals
whose perspective and allegiance made the veil illusory. If pro-
moter ideology is hostile to activism, there will be little or no ful-
fillment of the proposal’s pledge that groups will be represented,
test cases brought, and so on.

The implication is clear: If social reform work is to be a meaning-
ful criterion in deciding whether to fund a program, OEO must look
to the ideological perspective of the promoters and base its decision
on that rather than on formal written assurances. Although OEO
has not been oblivious to the importance of ideological perspective,
the crucial importance of this factor seems not to have been appre-
ciated. Thus, though OEO was well aware of and somewhat con-
cerned about the orientation of LSP-D’s promoters and future ad-
ministrators, this was seen not as a condition that would virtually
preclude active pursuit of social reform but simply as a possible
source of difficulties. In the case of program E, OEO seemed not
even to realize that there was a problem. Clearly the history of our
five programs evidences no conscious effort on the part of OEQO to
search out and make use of information on promoter ideology. No
doubt, any such searching and use would involve political difficul-
ties. Despite such difficulties, however, on occasion OEO has
stepped in when funded programs failed to satisfy its performance
standards. One suspects, therefore, that if the critical importance
of promoter perspective were understood, OEO could weigh this fac-
tor more heavily than it has in the past.

No matter what criteria are used, and despite great care, screen-
ing at the initial funding stage is unlikely to work perfectly. Some
programs will prove failures at social reform. When failure be-
comes apparent, the problem of remedial action arises. Here, again,
it is important not to mistake form for substance. Although pres-
sure from OEO or community activists may cause a status quo
oriented hierarchy to don the costume of social reform—to estab-
lish a law reform component, as in LSP-D, for example—this new
look is not likely to be accompanied by much new action unless the
controlling ideology is changed. Such a change cannot be effected
without replacing key program personnel. While the replacement
of program leadership should be the strategic objective, how that
objective is to be accomplished will depend on the specifics of a
given situation. An examination of various tactical possibilities
would take us too far afield, but one suggestion from the experience
of LSP-D is worth noting. The addition of activist lawyers to a pro-
gram’s staff may lead to litigation and other activity inconsistent
with program ideology; this, in turn, may cause conflict within
the program; and that conflict can provide a point of entry for OEO
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and other forces interested in moving the program in new direc-
tions. OEO need not await the fortuitious initiation of this chain of
events, but may trigger the process by judicious assignment of Regi-
nald Heber Smith Fellows.

Just as a lack of substance may be obscured by activist forins, so,
too, a program actually committed to social change may be misper-
ceived because of the form in which it was cast. A program af-
flicted with this discrepency between image and reality can take
various steps to remedy the situation. It is quite possible to ex-
plain the program’s real orientation, its willingness to do battle
with established institutions, to the poverty community. Appro-
priate contacts can be made with people to whom lawyers interested
in legal service programn jobs might look for advice. No such ac-
tion is likely to be taken, however, unless a prograimn is aware that it
has a problem, and the problem in question is inherently difficult to
recognize. Those outside the program who see it inaccurately are
not likely to bring their perceptions to the attention of the program’s
administrators. Since the consequences of this image, like the im-
age itself, will have characterized the program from its very be-
ginning, they will be perceived by program administrators as nor-
mal rather than as a sign of trouble. Given this situation, programs
especially interested in social reform would be well advised to make
action aimed at the false image problem a part of their regular rou-
tine.

In closing this discussion of the relationship between the ideology
and performance of local legal services programs, it seems appro-
priate to add a note on the significance of ideological perspective at
the national level, both within OEO and at higher levels. The idea
that federally financed lawyers should be able to sue state and
local governments has been vigorously opposed by governors, may-
ors, congressmen, and others whose support is important to the na-
tional administration. There have been pressures on the other
side, too, but none backed by political power comparable to that of
those who oppose reform oriented programs.’®? Consequently, if

152. The most significant lobby supporting the legal service program
has been the organized bar. The bar vigorously and effectively opposed
three proposals it saw as antithetical to its basic ideological commitment
to the independence of the lawyer. One of these proposals would have
prohibited legal services programs from suing governmental agencies;
another would have given state governors power to veto specific programs
and lawsuits; a third involved decentralization of control over legal serv-
ices. See Arnold, Whither Legal Services, Jurts DocTor, Feb. 1971, at 3, 6;
Lenzner, Legal Services Fights for the Poor, But Who Fights for Legal
Services?, Id. at 9, 10. The fight over these proposals was conducted in
Congress, which meant that the bar had an opportunity to lobby and that
those it had to convince probably had little if any political stake in the
proposals themselves. Internal OEO decisions concerning specific local pro-
grams may be far less susceptible to bar influence. This is suggested by
various instances in recent years in which OEQ, in response to political
pressures, has taken decisions that undercut the activism of local programs.
See Lenzner, supra at 10,
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political expediency were the only consideration, the outcome of
the struggle would be a matter of little doubt. But expediency is
not the only weight in the scales. The value assigned to the pro-
gram’s social change function can also affect the balance, and what
that value will be depends on the ideological perspective of those
who control and administer the program at the national level.

During the program’s first few years, its national hierarchy was
committed to the idea that the program had an appropriate and im-
portant role to play in social reform. In the main, they supported
and defended activist local programs.'®® Whether this orientation
survived the change in national administrations, however, must be
counted an open question. Though administration officials have
defended the program against some attacks, they have yielded to
others.1® As national elections approach, the temptation to yield
even further will surely increase. If the program’s reform func-
tion is seen only in terms of the particular changes it might pro-
duce, the value assigned is unlikely to outweigh the political risks
involved in defending the program against attack. But there is
more at stake than a series of specific reforms. To an important
degree, the validity and viability of the principle that those who
seek change must work through the orderly processes of the law
also hang in the balance. The moral force of the principle de-
pends on whether legal processes are available to the aggrieved.
Without the support of lawyers, the poor do not have meaningful
access to those processes: they cannot seek change through test 1iti-
gation, or effectively press demands on the legislature, or invoke
the law to defend theinselves against attacks that are sure to come
when they organize and lawfully but aggressively demand a larger
slice of the national pie. Consequently, the legal services program’s
function as advocate for the poor in their struggle for reform has

153. For a description of the efforts of the national directors of legal
services to promote activism at the local level, and of anti-activist political
pressures and OEQ’s response thereto, see Pious, Policy and Public Ad-
ministration: The Legal Services Program in the War on Poverty, 1 PoL.
& Soc’y 365, 383-85 (1971).

154, See Arnold, supra note 152; Lenzner, supra note 152.

In order to protect the legal service program from political pressure,
the administration proposed that the operation of the program be entrusted
to a nonprofit corporation to be created for that purpose. Legislation to
this effect was introduced. H.R. 8163, 92d Cong., 1st Sess. (1971). A modi-
fied version eventually emerged as part of legislation covering various
aspects of the economic opportunity program. ' See H.R. Rep. No. 92-682,
92d Cong., 1lst Sess. 41-52, 75-80 (1971). This legislation received con-
gressional approval, but President Nixon vetoed it because of his opposi-
tion to the provisions establishing a national child care program. See N.Y.
Times, Dec. 10, 1971, at 1, col. 1 (city ed.); id. at 22, col. 1. Whether the
use of a nonprofit corporation would provide much protection is question-
able. Funding still would come from Congress, and pressure could be ap-
plied there. Even the national administration might be open to pressure,
since it is not without influence in Congress.
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value as an adjunct of the principle that change should be pur-
sued lawfully.

Moreover, if the need for social change continues to be as keenly
felt as it is today, and if those who feel it find the processes of law
unavailable, the implications for them and for the rest of society
are clear. Thus, in valuing the program’s reform function, account
must be taken of society’s deep and fundamental interest in en-
couraging those who seek change to do so in a lawful, orderly man-
ner.

It is beyond doubt that the national administration—the source of
ultimate authority over the legal service program— places a high
value on the idea that change must be sought lawfully. Whether
the administration appreciates the principled and pragmatic links
between that value and the reform function of the legal service pro-
gram is the point in question. Much may depend on the answer.



