THE STATE ATTORNEY GENERAL‘
ARLEN C. CHRISTENSON*

I. INTRODUCTION

The Attorney General of Wisconsin heads one of the state’s larg-
est law offices, staffed by over 40 lawyers. His clients include the
Governor; the Legislature; three other constitutional officers (Secre-
tary of State, Treasurer, and Superintendent of Public Instruction);
41 state departments,® boards and commissions; 71 district attor-
neys;? 30 county corporation counsels;® and over 4 million citizens
of the State of Wisconsin. These clients generate a case load of
400 new cases each year, receive over 500 written legal opinions,
and occupy approximately 12,000 man-hours annually in consulta-
tion with their legal advisers on the Attorney General’s staff.*
The litigation and legal advice handled by the A.G.’s office cover
almost every aspect of every kind of lawyer’s work, from complex
anti-trust litigation, to administrative litigation before a state or
federal agency, to day-to-day legal advice to client departments
and agencies.

Each state has an Attorney General. The office of Attorney
General of Wisconsin is typical of that office as it exists in other
states: the Attorney General is elected in a state wide partisan
election;® he is the chief legal advisor for the Governor and other
state executive and administrative officers as well as the legisla-
ture; and he is responsible for representing the state and its agencies
in litigation.®

+ I wish to thank Attorney General Robert W. Warren and his staff for
their cooperation, and the University of Wisconsin Graduate School for its
financial support in the preparation of this article.

* Assistant Professor of Law, University of Wisconsin. B.S., 1958, Wis-
consin State University, River Falls; LL.B., 1960, University of Wisconsin.
Deputy Attorney General of Wisconsin, 1966-68; Executive Assistant At-
torney General, 1968-69.

1 Wis. BLue Book 369-74 (1968). This figure includes 13 licensing
boards attached to the Department of Regulation and Licensing for routine
clerical functions only, retaining their independent rule-making and licens-
ing functions.

2 Wisconsin has 72 counties but Menominee County shares a district
attorney with Shawano County. Id. at 596.

8 The office of County Corporation Counsel is optional. Wis. STaT.
§ 59.456 (1967). In counties without corporation counsel, the duties are
performed by the district attorney.

4 These figures are based upon data from office records for 1968.

5 This is the case in Wisconsin and 41 other states. NATIONAL AssocIiA-
TION OF ATTORNEYS GENERAL, STUDY OF THE OFFICE OF ATTORNEY (GGENERAL
§ 1.1. (Preliminary Draft, Oct. 1969). The other eight states are Alaska,
Hawaii, New Hampshire, New Jersey, Pennsylvania, and Wyoming where
the Attorney General is appointed by the Governor; Maine, where he is
appointed by the Legislature; and Tennessee, where the Supreme Court
makes the appointment. :

6 Id. at §§ 1.3, 4.1.
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The Attorney General’s duties as legal adviser and attorney for
the state and its agencies require that he and his staff play an im-
portant role in governmental policymaking. They influence their
governmental clients’ decisions much the same as private attorneys
—through legal advice and handling litigation. Often the role of
legal adviser becomes quite naturally. a role of adviser on general
policy, whether the lawyer involved is general counsel to a private
corporation or Attorney General. Moreover, the Attorney General
may in some cases initiate legal action, commence investigations,
or take other action on his own initiative that can significantly af-
fect governmental policy and the interests of the public. Finally,
the Attorney General’s legal opinions, published and unpublished,
may establish the law for particular cases or particular subjects,
thus casting the Attorney General in the role of lawmaker.

In spite of the obvious importance of the office and its substan-
tial role in the formulation of public policy, there is “a paucity of
scholarship i this area.”” This article will help fill this gap by
analyzing the legal work of one typical Attorney General’s office.
In this article I will examine the work of the Wisconsin Attorney
General’s office and the way in which that work is carried on. I
will discuss the varying functional roles played by the Attorney
General and his staff, and draw some conclusions with respect to
the ways in which the Attorney General and his staff influence
state policy. Although the Attorney General of Wisconsin has
responsibilities outside his role as the state’s chief legal officer,3
this article is concerned only with the Attorney General and his
staff as lawyers.

II. TuE PowEeRs AND DUTIES OF THE ATTORNEY (GENERAL

The present office of Attorney General was created by the Wis-
consin constitution of 1848.° In creating this office the drafters
were continuing, at least in name, an office which originated in
England, was adopted by each of the American colonies, and was
included in the structure of the federal government after 1789.1°

The Attorney General in each of these jurisdictions—England,
the federal government, and various states—performs the same
basic role: chief legal officer of his jurisdiction. Each represents
his government in court and provides legal advice for the govern-

7 Abraham & Benedetti, The State Attorney General: A Friend of the
Court?, 117 U. Pa. L. Rev. 795 (1969).

8 He is also the administrative head of the State Department of Jus-
tice, which includes divisions of criminal investigation and law enforce-
ment services.

9 Wis. ConsT, art. VI, § 1.

10 Cooley, Predecessors of the Federal Attorney General: The Attorney
General in England and the American Colonies, 2 AM. J. LEGaL HisT. 305
(1958) ; Kramer & Siegel, The Attorney General of England and the Attor-
ney General of the United States, 1960 DUKE L.J. 524, 525.
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ment and certain of its officers.!! At the same time, the duties
and powers of the different Attorneys General differ in many re-
spects.

In England, the Attorney General, since 1673, has sat in the
House of Commons. He is often called upon to represent the
Government before the House of Commons.!? The United States
Attorney General, on the other hand, is a part of the executive, a
member of the President’s cabinet, and does not provide legal ad-
vice for the Congress.’®* In Wisconsin, as in most states, the At-
torney General is required to give his legal opinion to the legisla-
ture upon request;!* moreover, as an elected official, he is directly
responsible to the people and is not a part of the executive in the
same sense as are a President’s cabinet members or a Governor’s
appointees. The Wisconsin constitution labels the Attorney Gen-
eral an “administrative” officer along with the Secretary of State
and the Treasurer.!® Only the Governor is included within the
“Executive.”’® The Attorney General, therefore, occupies a unique
position. A part of neither the executive nor the legislative branch,
he is legal adviser to both.

The Wisconsin Constitution of 1848 left the duties of the Attorney
General to be specified by law.’™ The first state legislature, sit-
ting in 1849, established the basic powers and duties of the office:
(1) to represent the state in all matters before the State Supreme
Court in which the state or its citizens have an interest; (2) to
prosecute or defend for the state, at the request of department
heads, all legal actions connected with their departments; (3) to
represent the state, at the direction of the Governor or the legisla-
ture, in any other litigation in which the state or its citizens have
an interest; (4) to provide legal advice for the legislature, the
Governor, or the heads of the state departments; and (5) to assist
and advise the district attorneys in performing the duties of their
offices.'®* Except for minor wording changes, these five general
duties remain the same.1?

11 1d.

12 Jones, The Office of Attorney General, 27 Cambrince L.J. 43 (1969).

13 Kramer & Siegel, supra note 10, at 529-30.

14 Wis. StaT. § 14.53(4) (1967).

15 Wis. Consr. art. VI, § 1.

18 Id, at art. V, § 1. /

17 Id. at art. VI, § 3. .

18 Wis. Rev. STAT. ch. 9, §§ 36-41 (1849).

19 The first legislature also assigned four other specific tasks to the
Attorney General: (1) he was a member of the elections board of can-
vassers, WIs. REv. STAT. ch. 6 § 69 (1849); (2) he was a commissioner of
school and university lands (with the State Treasurer and the Secretary of
State), Wis. ConsT. art. X, § 7 (1848), Wris. Rev. STaT. ch. 24 (1849);
(3) he was generally responsible for using the powers of injunction and
quo warranto to keep corporations and their officers from acting beyond
their authority, id. ch. 114; and (4) he was to enforce various bonds on
behalf of the state as obligee, id. ch. 115, § 32. The legislature has steadily
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The statutory duties of the Attorney General fall into three
general categories: (1) litigation, (2) legal advice, and (3) ad-
ministrative duties. The category of administrative duties includes
the criminal investigation and law enforcement functions of the
new Department of Justice as well as membership on boards,
commissions, and committees. These duties are largely outside the
scope of this article. The legal work of the office is included
within the other two categories.

A. Litigation

Attorneys General in most states, particularly when the office
is created by the state constitution, have the inherent power to
initiate litigation to protect or promote the interests of the state or
its citizens.? In Wisconsin, however, despite the constitutional
origin of the office, the Supreme Court has consistently said that
the Attorney General has no such inherent power,?! and his only
authority to engage in litigation is that delegated by statute. In
Wisconsin this delegation makes him responsible for all of the
state’s litigation before the Supreme Court, but he appears at the
trial level only upon the request of a state department head, the
governor, or the legislature.?? Without such a request, the Attor-
ney General can litigate at the trial level only if he is so authorized
by a specific statute.

The basic scheme established by the 1849 legislature for handling
the state’s litigation made the Attorney General the state’s appel-
late lawyer and the local district attorneys the state’s trial lawyers.
District attorneys were required to represent the state in all civil
and criminal matters in the trial courts of their counties.?® This
scheme was, of course, eminently sensible in 1849 when it would
have been out of the question to ask an Attorney General with no
assistants to handle trial litigation involving the state, whether it
arose in Dane or Douglas County.?*

expanded upon this assignment of specific tasks to the point where there
are now 161 such separate statutory assignments.

20 Toepfer, Some Legal Aspects of the Duty of the Attorney General to
Advise, 19 U. Civ, L. REv. 201, 206 (1950); see also Sheppard, Common Law
Powers and Duties of the Attorney General, 7 BavyLor L. Rev. 1 (1955).

21 State ex rel. Beck v. Duffy, 38 Wis. 2d 159, 163, 156 N.W.2d 368,
371 (1968); State ex rel. Reynolds v. Smith, 19 Wis. 2d 577, 584, 120 N.W.2d
664, 668 (1963); State ex rel. Jackson v. Coffey, 18 Wis. 2d 529, 538, 118
N.W.2d 939, 944 (1963); State v. Snyder, 172 Wis. 415, 417, 179 N.-W. 579,
580 (1920); State ex rel. Haven v. Sayle, 168 Wis. 159, 163, 169 N.W. 310,
311-12 (1918); State v. Milwaukee Ry., 136 Wis. 179, 190, 118 N.W. 900,
905 (1908).

22 Wis. StaT. §§ 14.53(1), (2) (1967).

23 Wis. Rev. StaT. ch. 10, § 63 (1849).

24 The first legislative authorization for the Attorney General to hire
an assistant came in 1858 when he was permitted to hire one assistant at
$600 per annum. WIs. REv. STAT. ch. 10, § 58 (1858).
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Today the district attorneys still handle all criminal prosecutions
in their counties’ courts on behalf of the state.?® The Attorney
General is involved in criminal prosecutions at the trial level only
in those relatively rare instances when he is authorized to prose-
cute by the governor or one house of the legislature, when a dis-
trict attorney requests his assistance,?® or when he is authorized
to prosecute violations of a specific statute.2?

District attorneys also handle a substantial volume of trial court
level civil litigation on behalf of the state.?® In this area, how-
ever, there is overlapping jurisdiction because of the Attorney
General’s authority to represent state departments in all litigation
connected with the departments, and because of numerous special
statutes giving the Attorney General the authority to initiate actions
on behalf of the state. The Attorney General’s authority to repre-
sent state departments includes the voluminous litigation created
by actions in circuit court for judicial review of administrative
decisions. This activity alone has created an ever increasing
volume of civil litigation handled by the Attorney General.

Since 1849 the legislature has regularly added to the legislation
specifically athorizing the Attorney General to initiate litigation.
From two such statutes in 1849, the number had grown to 44 by
1967. In some instances these initiative powers are insignificant;
however, there are several areas in which the Attorney General
may commence litigation which could significantly influence state
public policy.?®

The Attorney General is empowered to represent the state in all
matters before the State Supreme Court in which the state or its
citizens have an interest.3® Thus, when a criminal matter is taken

25 Wis. StaT. § 59.47(1) (1967).

26 When a district attorney requests assistance in litigation, the prac-
tice is to obtain authorization from the Governor. The Attorney General
then has all the powers of a district attorney to act as prosecutor. Wis,
STAT. § 14.531 (1967); State ex rel. Arthur v. Superior Court, 257 Wis. 430,
43 N.W.2d 484 (1950).

27 E.g., the Attorney General is authonzed to prosecute violations of
lobbying laws Wis. STAT. § 13.69(3) (1967).

28 Id. § 59.47(1).

20 The Attorney General, for example, is the principal enforcer of the
state anti-trust and unfair discrimination in trade laws, id. § 133.01(2).
He has important powers to regulate the solicitation of funds for chari-
ties, id. § 175.13(2); he may enjoin public nuisances, id. § 280.02; he may
supervise corporate conduct by injunction, id. § 286.325, and by quo war-
ranto, id. § 294.04; he may enforce certain liquor laws id. § 66.054(17)
(a); he has the duty to enforce charitable trusts, id. § 231.34; and he may
proceed against unfair trade practices, id. § 100.20(4). The Attorney
General has also been given the authority to investigate crime which is
statewide in nature, scope, or influence, id. § 14.526(1), although no statute
specifically gives him the power to prosecute cases arising out of such in-
vestigations. To prosecute such cases he must seek the authorization of the
Governor or, conceivably, one branch of the Legislature.

30 Id. § 14.53(1).
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to the Supreme Court, it becomes the Attorney General’s responsi-
bility, and he takes over from the district attorney who prosecuted
the case originally. The district attorney may still participate in
the case, but he does so under the supervision and control of the
Attorney General. Likewise, the Attorney General is in charge of
all appeals in civil matters, regardless of the way in which the
case was initiated.

The Attorney General’s authority to represent the state and its
citizens also permits him to invoke the original jurisdiction of the
Supreme Court without specific authorization from the Governor
or the legislature or a specific client.3? The Supreme Court exer-
cises original jurisdiction through the traditional writs such as
mandamus and prohibition, the exercise of its superintending pow-
ers over inferior courts, and in certain other cases of great public
moment and urgency.®2. 1f the Attorney General can invoke the
jurisdiction of the Supreme Court through one of these means, he
may himself initiate litigation.

B. Legal Advice

The Attorney General is required to provide legal advice at the
request of the Governor, the legislature, the heads of state depart-
ments,®® and the local district attorneys and county corporation
counsels.?* His duties in this respect have remained essentially un-
changed since 1849, the only changes being the addition of more
department heads and county corporation counsels to the list of
those entitled to advice.

The Attorney General receives requests for legal advice from
sources other than those specifically authorized by statute. Legis-
lative committees, individual legislators, administrators below. the
level of department head, municipal officials, and citizens of the
state all, from time to time, seek such advice. A strict construc-
tion of the Attorney General's powers would prohibit giving legal
advice to anyone other than those specifically authorized by
statutes. In practice, however, informal advice is often provided for
others. The Attorney General and his staff must work with legis-
lative committee representatives and lower level administrators

31 The authority of the Attorney General to invoke the original juris-
diction of the Wisconsin Supreme Court has not been questioned and has -
generally been assumed. See, e.g., State ex rel. Warren v. Reuter, 44 Wis.
2d 201, 170 N.W.2d 790 (1969); State ex rel. LaFollette v. Reuter, 36 Wis.
2d 96, 153 N.W.2d 49 (1967). The court in State ex rel. Haven v. Sayle,
168 Wis. 159, 163, 169 N.W. 310, 311 (1918) viewed a similar question as
one of the court’s prerogative rather than the Attorney General’s authority.

32 Wis. ConsrT. art. 7, § 3; State ex rel. Reynolds v. County Court, 11 Wis.
2d 560, 105 N.W.2d 876 (1960) State ex rel. Martin v. Zimmerman, 249 WlS
101, 23 N.W.2d 610 (1946).

33 Wis. Stat. § 14.53(4)- (1967).

3¢ Id. § 14.53(3).
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and, in the process, give legal advice.?® Even private citizens re-
ceive replies to their letters which, with an appropriate disclaimer
and usually an admonition to seek private counsel, include some
advice on the legal issues raised.?®

III. THE ATTORNEY GENERAL’S OFFICE
A. Office Organization

In 1967 the Wisconsin legislature adopted the Governmental Re-
organization Act?” which, among other things, created the Wiscon-
sin Department of Justice headed by the Attorney General.®® The
act left the preexisting duties and staff of the Attorney General
untouched, and included within the new department all of the
state’s criminal investigators and the state crime laboratory. As a
result of this reorganization, the Attorney General now heads a
department of nearly 200 people. The administrative structure of
the Department of Justice includes an administrative division; an
office of consumer protection; the Council on Criminal Justice;
and three operating divisions: the legal division, the division of
criminal investigation, and the law enforcement services divi-
sion.

The legal division inherited the staff and duties of the predeces-
sor Attorney General’s office.3® Before 1967 the Attorney General’s
office consisted of the Attorney General, his deputy, and the as-
sistant attorneys general, together with a small staff of investiga-
tors and the necessary clerical support. The deputy attorney gen-
eral, who is appointed outside the classified service and serves at
the pleasure of the Attorney General, was primarily responsible
for the administration of the office. All of the assistant attorneys
general reported directly to the deputy or to the Attorney General.
The administrator of the legal division now handles many of the
administrative duties previously handled by the deputy. The At-
torney General and the deputy, however, still retain some ad-
ministrative duties and, of course, retain the ultimate authority

85 Even formal opinions are sometimes prepared at the request of legis-
lative committees. In earlier years this was the express policy of the office,
8 Op. Wis. Arr'y GeN. 288 (1919). More recently, however, the policy has
been to provide opinions only in response to a resolution adopted by one
house of the legislature. The files indicate that the practice of routinely
preparing opinions for the chairmen of the legislative committees was dis-
continued with the 1931 session of the Legislature.

38 See discussion following note 49, infra.

87 Ch. 75, [1967] Wis. Laws 154-73.

88 Id. § 20, at 165.

80 The division includes 43 assistant attorneys general including the
division administrator, all of whom are appointed within the classified serv-
ice subject to a civil service merit system, Wis. Stat. § 14.52 (1967). The
assistant attorneys general are, for the most part, career government law-
yers, the average length of service among the present staff being eight
years.
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over all of the affairs of the department, including the legal divi-
sion.*® The precise division of administrative responsibility among
the Attorney General, the deputy, and the administrator is likely
to vary considerably from time to time as well as from one At-
torney General to another.

Although the Attorney General and the deputy may assume di-
rect responsibility for a case or an opinion or advise a client directly,
the bulk of the department’s legal work is handled by the assistant
attorneys general. Only a small fraction of the office’s approxi-
mately twelve hundred pending cases receive more than fleeting
attention from the Attorney General. The legal opinions issued by
the Attorney General are generally reviewed and approved and
often revised by the Attorney General or the deputy or both, but
are almost always originally drafted by an assistant attorney gen-
eral.

The Attorney General’s staff is not organized according to formal
bureaus or specialized units. Each assistant attorney general is as-
signed to handle the legal affairs of one or more state departments
or agencies, or to work in one or more areas, such as criminal law
or anti-trust law, where no client agency is involved.#!

B. The Work of the Office

A review of the statutory duties and authority of the Attorney
General, no matter how thorough, does not reveal what he and his
staff actually do. Such a review, in fact, might provide a mislead-
ing picture of their activities. The following discussion is based
upon an examination of the Attorney General’s litigation docket
and correspondence files for the calendar year 1968, and upon the
returns from a questionnaire circulated among the assistant at-
torneys general in 1969 regarding their work in 1968. It is designed
to present as clear a picture as possible of the actual work done by
the Attorney General and his staff in 1968.

The work done by the Attorney General and his legal staff may
appropriately be divided into three general categories: 1) litigation,
2) legal advice, and 3) other miscellaneous activities usually ini-

40 Wis. StaT. § 14.52 (1967).

41 Tn 1968 the Attorney General’s office handled the legal affairs of 41
independent state departments, boards, and commissions. In addition, the
work of the office was divided into 23 other categories for assignment
purposes. The Departments of Industry, Labor and Human Relations; Nat-
ural Resources; Taxation; and Transportation; The Wisconsin Employment
Relations Commission; and the State Investment Board were assigned one
or more full-time attorneys. Attorneys were also assigned full-time in the
fields of anti-trust law, consumer fraud, and criminal law. In all, 23
assistant attorneys general devoted all or nearly all of their time to the
affairs of one of these nine clients or specialized fields of law. The re-
maining 55 clients and specialties were divided among the 16 remaining
assistant attorneys general:
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tiated by correspondence from sources other than the Attorney
General’s official clients.

1. LITIGATION

Litigation is the greatest part of the office’s total work load.
At the end of 1968 there were 1192 pending cases on the Attorney
General’s litigation docket. Of these, 392 were opened in 1968,
while during that same year, 318 cases were closed. Handling the
work generated by this volume of litigation required approximately
53 percent of the assistant attorneys general’s time. In compari-
son, the assistant attorneys general spent approximately 13 percent
of their day preparing written legal opinions and an equal amount
conferring with and advising clients on legal matters. The re-
mainder was spent on administrative matters, responding to citi-
zens' inquiries and other unofficial mail, committee work, and
other miscellaneous matters.

. The Attorney General is responsible for all litigation in the Wis-
consin Supreme Court in which the state is interested or a party.*?
It thus would be expected that he and his staff would carry on an
active appellate practice. The Attorney General’s office does, in
fact, have a far larger appellate practice than any law firm in the
state.*3 However, the vast bulk of the Attorney General’s litiga-
tion is not at the appellate level. The typical case on the Attorney
General’s docket is a civil action at the trial court level in which
he represents a state administrative agency. More likely than not,
the case will be an action to review or enforce an administrative
determination, probably involving the Department of Industry,
Labor and Human Relations. One hundred twenty-nine cases,
40.5 percent of all of the cases closed in 1968, were cases in which
the Attorney General represented the Department of Industry, La-
bor, and Human Relations. All but 21 of these cases were trial
court level review or enforcement actions. All told, 83 percent of
the 318 cases closed during 1968 were civil cases; 68 percent of all
cases closed were at the trial court level; and 73 percent were
cases in which the Attorney General represented an administrative
agency or officer.

Although the overwhelming majority of cases on the Attorney
General’s litigation docket are trial level civil matters, the office
also carries on an extremely active criminal practice. In addition
to the criminal appeals and post-conviction remedies in the state
supreme court, the Attorney General’s staff must handle a mount-
ing number of habeas corpus proceedings commenced in the federal

42 Wirs. Stat, § 14.53(1) (1967).

43 In 1968 the Attorney General was the attorney of record in 38% of all
reported cases decided by the Wisconsin Supreme Court. No other private
or public law office in the state approaches that level of participation in
supreme court litigation.
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courts by state prisoners.** A total of 55 criminal appeals and
habeas corpus proceedings were completed in 1968. This is more
than in any previous year and over three times the typical crimi-
nal case load of ten years or more ago.*®

2. LEGAL ADVICE

Other than litigation, the principal legal function of the Attorney
General’s office is to provide legal advice for other state depart-
ments, the Governor, the legislature, and local district attorneys
and corporation counsels. Legal advice may take any one of three
forms: a formal written opinion, an informal written opinion, or
an oral opinon. Formal opinions are always signed by the Attor-
ney General and are published annually in bound volumes, The
Opinions of the Attorney General. Informal opinions may be signed
by the Attorney General, his deputy, or by the assistant attorney
general who prepared the opinion, depending upon the current of-
fice practice and perhaps upon the subject matter or nature of the
advice. Informal opinions are not published, although they may
be released to the public. The legal research and at least the initial
draft of the opinion are, in any case, almost always done by an
assistant attorney general. Oral advice may be given to the client
by the Attorney General, the deputy, or most often, an assistant at-
torney general.

The number of informal written opinions issued by the Attor-
ney General far exceeds the number of formal opinions. In 1968
there were 473 informal opinions issued as compared with only
63 formal opinions. These figures, however, do not reflect the
relative importance of the two kinds of opinions in terms of the
time devoted to preparing them. For although the formal opin-
ions made up only 12 percent of the total number of opinions issued
by the office, their preparation occupied 38 percent of the staff time
devoted to opinion drafting. Formal opinions tend to be longer
(an average of four pages in 1968, as compared with an average of
less than two pages for an informal opinion) and to deal with more
important and complex issues than informal opinions.

44 Although habeas corpus proceedings are technically civil, they almost
always involve the same kinds of issues as criminal cases and are handled
by the criminal law experts on the staff,

45 This quantitative measurement, of course, obscures the fact that some
cases are far more complex and require far more staff time than others.
The criminal cases are almost all appellate cases or habeas corpus proceed-
ings requiring many hours of preparation and brief writing. The criminal
trial court matters are almost always time consuming and complex. The
majority of the Department of Industry, Labor & Human Relations cases,
being relatively routine trial court level review and enforcement actions,
require far less time. The office had only begun installation of a time
keeping system in 1968, however, so that accurate information about the
allocation of staff time is not available.
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Providing oral legal advice and guidance for the Attorney Gen-
eral’s clients is a major responsibility of many assistant attorneys
general. In 1968 the assistant attorneys general spent more time
giving oral advice and consulting with clients than in preparing
either formal or informal opinions. They spent about 13 percent
of their time giving oral advice or consulting with clients, eight per-
cent drafting informal opinions, and five percent drafting formal
opinions. Thus, half of the time devoted to providing legal ad-
vice was spent in orally advising or consulting with clients.

The clients for whom the Attorney General provides legal advice
fall into six categories: (1) the Governor’s office; (2) the legislature
and its committees; (3) state departments headed by elected offi-
cials; (4) state departments headed by appointees of the Governor;
(5) state departments headed by the appointees of independent
boards or commissions; and (6) district attorneys and county cor-
poration counsels. Of these, the Governor’s office receives by a
large margin the least number of written opinions and the district
attorneys and corporation counsels the most. The second most fre-
quent recipients of Attorney General’s written legal opinions are
the state departments headed by the appointees of independent
boards or commissions, followed by the departments headed by
the Governor’s appointees, The elected department heads and
the legislature and its committees each account for less than one-
tenth of the Attorney General’s written opinion volume.

It is far more difficult to quantify the oral legal advice provided
clients by the Attorney General and his staff. For reasons which
include geographic separation and the independence of fellow law-
yers, there is little oral advice provided to district attorneys and
county corporation counsels. The exception to this is the unique
working relationship between the district attorneys and the as-
sistant attorney general in charge of criminal appeals, which in-
cludes frequent telephone consultation regarding criminal prosecu-
tions. This exception is due in part to the role of the Attorney
General’s office in handling all criminal appeals and in part to the
stature and personality of the assistant attorney general involved.

Because of the lack of adequate records regarding the use of time
by the Attorney General’s staff, it is difficult to generalize about
the oral advice provided for the other categories of clients. The
frequency of this kind of contact with the Governor’s office and
the legislature is probably determined in part by the political af-
filiation of the Attorney General on the one hand, and the Governor
and the legislative leadership on the other. However, because the
advice and counsel includes that of assistant attorneys general
who are of different political persuasions and have a high degree of
freedom in the allocation of their time, even this generalization is
risky. Moreover, the files indicate that the most distant relation-
ships between the Attorney General’s office and the legislature and
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the Governor have sometimes been when the same party controlled
all three institutions.*¢

In general, it is fair to conclude that there is substantially more
informal advice and consultation by the Attorney General and his
staff with the state departments than with the legislature and the
Governor’s office. The Attorney General’s basic responsibility is
to advise his public clients about their official duties. The heads of
state departments, having to operate within the scope of delegated
powers, are more often concerned about a legal definition of their
duties than are the Governor or the legislature. The state depart-
ments thus have more need for and create a greater demand for
legal advice and counsel of all kinds than the Governor or the legis-
lature. State departments are also far larger than the Governor’s
office or the legislature. The Governor’s office employs only 17
people, while the legislative branch consists of 133 legislators and
196 employees. In contrast, the Department of Health and Social
Services employs almost 8,000 people,?” and the University of Wis-
consin on all its campuses almost 14,000.4%¢ A substantial majority
of all the employees of the State of Wisconsin work in departments
headed by appointees of independent boards or commissions.

3. OTHER CORRESPONDENCE

During the three year period from January 1, 1966, through De-
cember 31, 1968, the Wisconsin Attorney General’s office annually
received an average of 4,100 pieces of incoming correspondence
which was classified as “new matter.” “New matter” at that time
included all incoming correspondence which did not pertain to a
pending case or other active matter already in the office and which
appeared to require an answer. This category included requests
for official opinions which, during the same period, averaged ap-
proximately 500 each year. The office, therefore, handled ap-
proximately 3,600 items of incoming correspondence in addition
to opinion requests.

The nonopinion correspondence is truly a “mixed bag,” including
requests for advice, legal and otherwise, from citizens of the state;
requests for information; complaints about other state agencies;

46 The only way to measure the frequency of the use of the Attorney
General’s office by the Governor and the Legislature for legal advice is to
review the informal letters and memoranda passing between the respec-
tive offices. In 1968, when the Governor and both houses were Republican
and the Attorney General a Democrat, there were 16 letters and mem-
oranda from the Attorney General and his staff to the Governor’s office
and 51 to the legislature and its committees. In 1952 when the Governor,
the Attorney General and the Legislature were all Republican, there were
only 8 communications to the Governor and 28 to the legislature and its
committees.

47 Wis. BLue Book 466 (1968).

48 Jd. at 438.
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and requests for assistance, political advice, and social commen-
tary. It also includes “consumer protection” mail. Attorneys gen-
eral in recent years have been in the forefront in their respective
states in preparing and promoting consumer protection programs;
Wisconsin is no exception. The Attorney General commenced an
ambitious consumer protection program in 1965, and by 1968, com-
plaints were being received at the rate of 750 a year,*® thus ac-
counting for about 20 percent of the miscellaneous new matter.

Most of the remaining new matter is better known in the office
as “citizens’ mail.” Citizens’ mail includes complaints, comments,
and ‘requests for information and advice from private citizens.
In 1902, 31 of 78 published “opinions” were written to private citi-
zens. The published opinions for 1912 contain 12 such letters; four
were published in 1932. The disappearance from the published
reports after 1932 of letters replying to citizens’ requests for ad-
vice does not mean that such letters are no longer written. The
almost universal reaction of an incumbent Attorney General is to
‘attempt to reply in a manner calculated to make the recipient as
pleased with his treatment as possible, without creating an undue
burden on the staff of the office. Most of the mail, therefore, is
answered courteously and promptly. The assistant attorneys gen-
eral devote about six percent of their time to handling citizens’
mail. In addition, in 1968, six or seven law students each spent
about 10 hours a week during the school year and 20 hours a week
during the summer answering citizens’ mail. Such work is, there-
fore a not insignificant part of the workload of the office.

IV. THE ATTORNEY GENERAL’S ROLE IN STATE GOVERNMENT

The Attorney General of Wisconsin is the chief legal officer for
the entire state government. Like his counterparts in most other
states, and unlike the United States Attorney General, he is
more than simply the chief legal officer for the executive branch,
performing that same role for the legislature, the other elected
constitutional officers, and the independent state agencies. More-
over, he is himself an elected official responsible directly to the
electorate which put him in office.

The Attorney General’s role as the state’s chief legal oficer is
based upon his two basic statutory functions: litigation and legal
advice. In fulfilling those two functions, the Attorney General
actively participates in the formulation of state public policy in a
wide variety of areas. In part because of his status as an elected
public official, he also uses his functional roles to represent the
public interest as he sees it, sometimes in opposition to other state
administrative agencies. Finally, as an elected official responsive
to the voters, he will sometimes act on behalf of individuals in their
dealings with government agencies.

49 Wis. DeEP'T OF JUSTICE, CONSUMER PROTECTION REPORT 22 (1969).
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A. The Litigation Function

The Attorney General and his staff handle virtually all litigation
involving the state or its agencies.’® However, only a very small
percentage of the cases on the Attorney General’s litigation docket
are actions started on his initiative. A substantial majority of the
cases in which the Attorney General and his staff are involved are
routine actions for judicial review of administrative decisions.
Many more are actions commenced by the Attorney General at the
request of another government official, or actions in which the
Attorney General is defending the state or its agencies in litigation
commenced by someone else.

On the surface, these facts would suggest that the Attorney Gen-
eral in his role as litigator has little effect on the public policy
of the state. In fact, however, the Attorney General as litigator
can substantially influence public policy. This ability stems from
his influence as a lawyer over the conduct of the litigation he
handles on behalf of his clients, his discretion in accepting cases
for litigation, and his authoriy to initiate litigation on behalf of
the state or its citizens.

1, THE ATTORNEY GENERAL AS TRIAL COUNSEL

Lawyers, public or private, can play an important role in deci-
sions respecting the initiation and conduct of litigation involving
their clients. The lawyer’s advice often controls the decision
whether or not to commence a law suit. During the course of the
litigation the lawyer’s decisions and advice regarding tactics and
strategy are crucial. Settlement or other termination of the litiga-
tion is also usually predicated on the lawyer’s advice. Private
lawyers and public lawyers such as the Attorney General play
similar roles in this regard. In this way the Attorney General can
exercise considerable influence in the formulation of public policy
in his capacity as attorney for state agency litigants.

The Attorney General’s ability to influence public policy in rep-
resenting clients in litigation is subject to limitations, however.
He, like the private lawyer, represents a client who makes the ulti-
mate decisions respecting the disposition of the litigation. It is the
client who decides whether or not to settle the matter, and who

50 Wis. Srtar. § 20.918 (1967) prohibits the employment of an attorney
by any state agency without the approval of the Governor. The Attorney
General has consistently said that no attorney except those on the Attorney
General’s staff and those appointed pursuant to id. § 14.13 may represent
the state or its agencies in court. 52 Op, Wis. ATr'y GEN. 394, 402 (1963)
and Letter from Atty. Gen. Bronson C. La Follette to Registration Board
of Architects and Engineers, March 22, 1966. The only exceptions to those
rules are those specifically provided for by law. The only significant
exception is handling of unemployment compensation litigation by attor-
neys employed in the Department of Industry, Labor & Human Relations.
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decides major questions of strategy and tactics along the way.
The lawyer’s role is to advise, and his ability to influence decisions
depends upon the weight accorded his advice. In this respect the
Attorney General may often be less able to influence his client than
the typical private attorney. The private attorney represents his
client because his client chose him from among the many lawyers
available. The Attorney General represents his clients not because
they chose him, but because he was elected to his office and the
law requires his clients to be represented by him. The Attorney
General, by virtue of the prestige of his office and his election, or
by virtue of his skill and ability, may be quite successful in having
his advice followed by his clients. Nevertheless, the fact remains
that he is imposed upon his clients rather than being chosen by
them.5!

Because the Attorney General represents the state and its agen-
cies in virtually all litigation, he may often have a decisive voice in
establishing state policy simply by declining to represent the
agency or officer asking him to initiate or defend litigation. The
courts have cast some doubt on the Attorney General’s right to
exercise discretion in this respect. It has been suggested that when
an appropriate request for representation is made, the Attorney
General has a mandatory duty to respond.’? To date, however, the
issue has not been squarely presented to the Wisconsin Supreme
Court.

The Attorney General has, in fact, refused to represent state
agencies and officers requesting representation in litigation. Re-
fusal has been based upon three different grounds: (1) the determi-
nation that there is a conflict between two or more state agencies
requiring the Attorney General to choose to represent one, (2) the
agency’s failure to follow the Attorney General’s advice with
respect to the matter being litigated, or (3) the conclusion that, be-
cause of his views of the merits of the case, the Attorney General
- cannot in good conscience represent the agency in court. In each

51 The Attorney General's ability as an individual to influence his cli-
ents’ decisions is subject to a second limitation. Almost all of the litigation
in which he is the statutory counsel for the litigant is in fact handled by
an assistant attorney general. The advice and counsel that plays such an
important part in the litigant’s decisionmaking is that of the assistant
rather than the Attorney General. Moreover, the assistant attorney gen-
eral is employed under a civil service merit system and for that reason
may be less likely than a political appointee to advise the client as the
Attorney General would. The Attorney General may of course assume
personal responsibility for the litigation. He may also, while leaving the
case in the assistant’s hands, exercise close supervision over the conduct of
the litigation. With almost 1200 pending cases on his docket, however, the
percentage of cases in which the Attorney General can follow either course
is small. ‘

52 State v. Coubal, 248 Wis. 247, 259, 21 N.W.2d 381, 386 (1946);
Emery v. State, 101 Wis, 627, 646, 78 N.W. 145, 151 (1899). See also First
Fed. S. & L. Ass'n v. Loomis, 97 F.2d 831 (1938).
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of these cases it seems quite proper and necessary for the Attorney
General to conclude that he should not represent the state or the
agency. :

In a case of the first kind, where there is a conflict between two
or more state agencies, it is arguable that the Attorney General
could solve the conflict problem by assigning a different assistant
attorney general to represent each of the contending agencies. The
Attorney General, by avoiding personal involvement in the case,
could provide competent representation from his staff for each
agency and avoid the additional expense to the state of employing
outside counsel, The problem with this approach, however, is that
the Attorney General himself is required by statute to provide
legal representation.’® He may delegate to his assistants the duty
of appearing in court and handling the litigation,’* but the ultimate
responsibility for the conduct of the litigation is the Attorney
General’s. The conflict of interest thus appears to be unavoid-
able, and the Attorney General’s staff, under existing law, may
represent only one of two conflicting interests in litigation.

A somewhat more difficult question is raised when the Attorney
General refuses to represent a statutory client because the client
has failed to follow his advice with respect to the matter in litiga-
tion. In private practice there is, of course, no rule requiring an
attorney to abandon a client when the client becomes involved in
litigation because he failed to follow his lawyer’s advice. The pri-
vate attorney, however, is not likely to find his own opinion cited
in an opponent’s brief during the litigation. The Attorney Gen-
eral’s opinion, on the other hand, will almost certainly be public
information and may be published in the Opinions of the Attorney
General. Attorney General’s opinions have traditionally been con-
sidered authority suitable for citation and are often cited in opin-
ions of the supreme court. It would be extremely awkward for an
Attorney General to argue a legal position in the face of his own
published opinion to the contrary. An example of just this kind
of situation can be seen in litigation, currently pending, involving
a challenge by the members of certain Indian tribes to attempts by
the State Department of Natural Resources to enforce state fish
and game laws against tribe members hunting or fishing on reser-
vations.’® Because the Attorney General had issued an opinion
contrary to the department’s practices’® which the department
declined to follow, the Attorney General did not represent the de-
partment in the litigation.

Another more difficult question is involved where the Attorney

53 Wrs. Stat. § 14.53(1), (2) (1967).

54 Id. § 14.52.

65 Great Lakes Intertribal Council v, Voigt, Civ. No. 68-C-95 (W.D.
Wis., filed June 11, 1968).

56 56 Op. Wr1s. ATT'y GEN. 11 (1967).
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General refuses to represent a state agency because he disagrees
with the agency’s position on the merits. When an Attorney Gen-
eral refuses to represent a client on this ground, he is, in effect, say-
ing that a request for his services in litigation is directed to his
discretion, and he need not comply if he does not believe the state’s
position is legitimate. At the federal level it seems well-established
that this is the appropriate role for the Attorney General to play.
Cummings and McFarland, in their book, Federal Justice, make the
following observation:
The attorney general and the officers of the Department
of Justice are charged with no such single duty as requires
merely interpretation, prosecution, or defense at the behest
of public administrators. In the words of the Supreme
Court, they have the duty—not merely the power—of ex-
amining the “scope and propriety” of administrative action
and of “sifting out” what is pertinent and lawful before
asking the courts to adjudge. Moreover, says the nation’s
highest tribunal, the wide scope and variety of these
questions “show the wisdom of requiring the chief law of-
ficer of the government fo exercise a sound discretion.”s?

All lawyers are required by the canons of ethics to evaluate the
merits of a claim before bringing the matter to litigation. Canon
30 of the Canons of Professional Ethics provides that a lawyer’s
“appearance in court should be deemed equivalent to an assertion
on his honor that in his opinion his client’s case is one proper for
judicial determination.”®® To require that an Attorney General
litigate a case at the request of one of his statutory clients, regard-
less of his views of the merits, seems hardly tolerable. The At-
torney General of Wisconsin can and does exercise discretion with
respect to initiating litigation at the request of other state officers.
However, the actual impact of that discretion, while important,
should not be overemphasized. There are two major factors which
limit the ability of an Attorney General to establish state policy
by refusing to represent a client in litigation,

First, the vast majority of cases are handled as a matter of course,
with little concern for the merits of the case. The many cases
where the Attorney General is called upon to defend the workmen’s
compensation decisions of the Department of Industry, Labor, and
Human Relations, for example, are almost always handled as a

57 H. Cummings & C. McFARLAND, FEDERAL JusticE 510 (1937), citing -
F.T.C. v. Clair Co., 274 U.S. 160, 174 (1927).

58 ABA Canons oF ProFEssioNaL Ermics No. 80. The Code of Profes-
sional Responsibility of the American Bar Association (1969) was made
the standard of ethical conduct for Wisconsin lawyers by the Wisconsin
Supreme Court on December 16, 1969, effective January 1, 1970. 43 Wis.
2d xiv (1969). Disciplinary Rule (DR) 7-103(A) provides as follows:

. A public prosecutor or other government lawyer shall not institute
or cause to be instituted criminal charges when he knows or it is
obvious that the charges are not supported by probable cause.

43 Wis. 2d at 1xii.
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matter of routine. The responsible assistant attorney general de-
fends as best he can the position taken by the department, without
concerning the Attorney General with questions about the merits.
This is not to say that the routine will not be broken from time to
time and a particular case called to the attention of the Attorney
General, either by a member of his staff or someone outside the
office. It may also be that those cases which do come to the
Attorney General’s attention are the important ones. Nevertheless,
the number of such cases breaking out of the routine is small;
moreover, the initial judgment that a given case is one that the
Attorney General may choose not to handle is usually made by a
career member of the civil service staff whose notions on the sub-
ject may be quite different from the Attorney General’s.

Second, if the Attorney General declines to act in litigation, the
Governor may appoint special counsel to act in his place.’® Thus,
the agency or officer involved may be able to litigate the matter
with the benefit of counsel in spite of the Attorney General’s posi-
tion. In many cases the result is precisely that. The client is rep-
resented by special counsel appointed by the Governor and the
litigation proceeds. In those cases, of course, the Attorney Gen-
eral’s action has little impact on the policy of the state. The Gov-
ernor, however, may not be willing for various reasons to appoint
special counsel. If he does not do so, the agency or officer in-
volved cannot be represented®® and presumably will have to
abandon its position. In such cases the Attorney General’s refusal
to accept the case has a decisive influence on state policy with
respect to the subject matter of the litigation.

An example of the potential impact on public policy of an At-
torney General’s refusal to act at the request of a client occurred in
1967. The Governor requested the Attorney General to obtain an
injunction to halt or limit picketing in the Milwaukee suburb of
Wauwatosa conducted by members of the N.A.A.C.P. Youth Coun-
cil to protest the membership of public officials in the Eagles Club.
The Attorney General declined to seek the injunction on the
grounds that there were insufficient legal grounds for the injunc-’
tion and instead sought successfully to negotiate a solution to the
problem.®! In this case the Governor could have appointed special
counsel to act instead of the Attorney General to attempt to obtain
the injunction. The fact that he did not, in spite of the Attorney
General’s refusal to initiate litigation, meant that the Attorney
General’s decision with respect to the legal merits of the con-
troversy was the decisive factor in establishing state policy re-
specting the picketing.

59 Wis, Stat. § 14.13 (1967).

80 See note 50, supra. .

61 TLetter from Attorney General Bronson La Follette to Governor
Warren Knowles, Sept. 1, 1966.
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2. LITIGATION INITIATIVE

The Attorney General, where authorized by statute, may com-
mence legal action on behalf of the state without the direction or
request of a client agency or officer. In such instances the Attor-
ney General may, on his own initiative and in his discretion, es-
tablish the public policy of the state. Without the inherent or
“common law” power to initiate litigation which most of his coun-
terparts in other states possess,®? the Attorney General of Wiscon-
sin must find his authority to take such action in the statutes.
By virtue of statutory delegation, however, the Attorney General
has the authority to represent the public interest on his own
initiative in a broad spectrum of cases involving important areas
of public concern.?

Anti-trust litigation has been far and away the most significant
of the Attorney General’s initiative activities. In 1893 Wisconsin
enacted legislation providing that “every contract or combination
in the nature of a trust or conspiracy in restraint of trade or com-
merce is hereby declared illegal.”¢¢ This language, taken directly
from Section 1 of the federal Sherman Act of 1890, has ever since
been the heart of the Wisconsin anti-trust law. The Attorney Gen-
eral, since 1893, has been involved in the enforcement of this pro-
vision. With the exception of a spurt of activity under Attorney
General Morgan in 1921-23, however, there was little action in the
anti-trust field until 1947 when the legislature created an anti-trust
division within the Attorney General’s office. Since 1947 there has
always been at least one assistant attorney general assigned to anti-
trust work, and for most of this period Wisconsin has been one of
the leaders among the states in the enforcement of anti-trust laws.%®
The cases prosecuted under the state law since 1947 range all the
way from actions against funeral directors®® to milk distributors®?
to organized baseball.®8

62 See note 20, supra.

63 See discussion contained in note 29, supra.

64 Ch. 219, § 1, [1893] Wis. Laws 294. The basic statute today is Wis.
Star. § 133.01 (1967).

65 See Comment, Anti-Trust Law in Wisconsin, 1951 Wis. L. Rev. 657.

66 State v. National Funeral Directors Ass'n, Inc., Case No. 323-037
(Cir. Ct., Milwaukee County, Nov. 29, 1967).

67 Stg:\)te v. Golden Guernsey Dairy Co-op, 257 Wis. 254, 43 N.W.2d
31 (1950).

68 State v. Milwaukee Braves, Inc., 31 Wis. 2d 699, 144 NW.2d 1
(1966), cert. denied, 385 U.S. 990, rehearing denied, 385 U.S, 1044 (1967).

The Attorney General may also initiate action against anti-competitive

activities through the administrative process. The State Department of
Agriculture has powers similar to those of the Federal Trade Commission
to issue general or special orders prohibiting unfair trade practices and
unfair methods of competition. This delegation of power includes the
authority to prohibit such anti-competitive activities as price fixing. A
particular violation, therefore, may come within the scope of the state
anti-trust law and the jurisdiction of the Department of Agriculture at the
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The Wisconsin Attorney General has played an increasingly im-
portant role in protecting the consumer from fraudulent and un-
fair market practices. The agency primarily responsible for con-
sumer protection in Wisconsin has been the State Departinent of
Agriculture. In recent years, however, the Attorney General has
taken an active part in the protection of consumers. Prior to the
1969 session of the legislature, his authority for doing so emanated
from three sources: (1) his power to initiate special order proceed-
ings against unfair trade practices before the Department of Ag-
riculture; (2) his authority to bring actions to revoke corporate char-
ters and to enjoin a corporation from doing business for violation of
the Department of Agriculture’s general or special orders; and
(3) his authority to seek injunctions against public nuisances.%®
With the passage in the 1969 session of legislation authorizing the
Attorney General and the district attorney to apply directly to the
courts for injunctions against false or misleading sales practices,
the Attorney General’s role in consumer protection should expand
even more.” :

The Attorney General’s role in consumer protection, however,
will probably continue to be one of promoting voluntary settlement
of disputes and voluntary discontinuance of unfair trade practices
with only rare resort to litigation. The litigation authority is a
necessary tool to achieve voluntary compliance, but the pattern in
Wisconsin and elsewhere is that it is seldom necessary to actually
litigate a consumer matter.”?

In addition to the statutes giving the Attorney General the power
to initiate action to deal with anti-trust violations and consumer
protection, some 40 other statutes authorize direct court action un-
der the auspices of the Attorney General. The authority granted
by these statutes has been seldom used, and in many cases, is not
very significant. In some instances, however, the Attorney Gen-
eral’s largely dormant powers might be exercised with significant
effects upon public policy. His powers relating to charitable solici-
tations, the enforcement of charitable trusts, gambling, prostitution,
and liquor law violations embody great potential for the protection
of the public and for law enforcement. But perhaps the most im-
portant of all the Attorney General’s initiative powers is his power
to seek injunctions against public nuisance.”?

same time. If the Attorney General complains of an unfair trade practice
or unfair competition, the Department is required to hold a hearing on his
complaint. The Attorney General may, therefore, choose to proceed admin-
istratively rather than through the courts in combatting certain kinds of
anti-competitive activity.

69 'Wis. DEP'T OF JUSTICE, supra note 49, at 20-22,

70 Ch. 425, § 3, [1969] Wis. Laws —, creating W1s. STAT. § 100.20(6) (7
WEST Wis. LeEcIs. SERv. 2042 [1970]).

71 ‘Wis. DEP’'T OF JUSTICE, supra note 49, at 23, 218, 223, 226.

72 Wis. StaT. § 280.02 (1967).
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Using his authority to abate public nuisances the Attorney Gen-
eral can, for example, play an important role in the protection of
the environment. The Attorney General’s traditional role in en-
vironmental protection has been to seek court enforcement of pol-
lution abatement orders issued by administrative agencies. In
this role the Attorney General operates in the same capacity as he
does in the representation of any other state agency in court—as
an attorney representing a client. The client agency takes the
initiative and the Attorney General’s role is solely responsive. In
addition, however, the Attorney General’s authority to abate pub-
lic nuisance allows him to initiate litigation directed at the abate-
ment of environmental pollution.

The Wisconsin court has defined a nuisance to include any “con-
dition or activity which unduly interferes with the use of land or of
a public place. . .. Conduct which interferes with the use of a
public place or with the activities of an entire community is called
a public nuisance.””® A nuisance under this definition includes an
activity or condition which pollutes the air or water. If the pollu-
tion affects a public drinking water supply, or public recreational
waters, or the air over an entire community, it would be a public
nuisance and would thus be within the Attorney General’s au-
thority to abate. Under this authority, the Attorney General in
effect has concurrent jurisdiction with the state Department of
Natural Resources to act against air and water pollution,™

78 Schiro v. Oriental Realty Co., 272 Wis, 537, 546, 76 N.W.2d 355, 359
(1956); Hartung v. Milwaukee County, 2 Wis. 2d 269, 284, 86 N.W.2d 475,
484 (1957). See also Costa v. Fond du Lac, 24 Wis. 2d 409, 129 N.W.2d 217
(1964); Briggson v. Viroqua, 264 Wis. 47, 58 N.W.2d 546 (1953).

7¢ Stearns v. State Comm. on Water Pollution, 274 Wis. 101, 79 N.'W.
2d 241 (1956). The suggestion to the contrary in Carmichael, Forty Years
of Water Pollution Control in Wisconsin: A Case Study, 1967 Wis. L. Rev.
350, 379 n. 129 (1967) does not seem to be supported by the cases. More-
over, there is a good argument that such concurrent jurisdiction may be
highly beneficial. Some pollution problems may be more susceptible to
the administrative procedure while others should be taken directly to court
through a nuisance action. In addition, a little competition and a bit of
looking over the shoulder in this area might not be at all out of place. For
a similar argument in relation to the participation by an attorney general
and a regulatory agency in consumer protection see, Note, Developments
in the Law, Deceptive Advertising, 80 Harv. L. REv. 1005, 1134 (1967).

The Attorney General and his staff have another important role to play
in the protection of the environment. Legislation enacted in 1967 requires
the Attorney General to designate an assistant attorney general as “public
intervenor.,” The act provides that the “Public intervenor may, on his own
initiative... intervene in [proceedings under chs. 30, 31, and 144 Wis. STaT.]
for the protection of ‘public rights’ in water and other natural resources

..” Ch. 75, § 25(9), [1967] Wis. Laws 168-69. Under this authonty
the Attorney General through the public intervenor, may participate in any
proceeding mvolvmg navigable waters, dam and brldge construction, or
water or air pollution as a representative of the public interest. 'I‘he
public intervenor may also command the resources of other appropriate
state agencies and employees as witnesses or for assistance in preparing
his case. The public intervenor law gives the Attorney General all the
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The Attorney General’s authority to seek judicial abatement of
public nuisances has potential importance beyond the area of en-
vironmental protection. A public nuisance is any “open, continu-
ous, and intentional violation of the law” including an adininistra-
tive rule or order.”® Activities enjoined as public nuisances have in-
cluded the illegal use of property for the sale of intoxicants,”®
theater bank-night lotteries,”” the illegal practice of optometry,’
and price discrimination in the sale of gasoline.” In a case now on
appeal to the Wisconsin Supreme Court, the Attorney General is
seeking to enjoin as a public nuisance the practice of charging
more than the 12 percent interest rate allowed under the usury law
for purchases made on the so-called “revolving charge account”
plans.80

It requires only a little imagination to see the potential use an
Attorney General might make of his broad authority to seek
abatement of public nuisances. The Attorney General, in effect,
has concurrent jurisdiction with state regulatory and licensing
agencies to enforce the laws and regulations under which they
operate. Any person acting under an improperly granted license
or in excess of his authority as a licensee is probably engaging in
activity constituting a public nuisance. Any public utility operat-
ing in violation of the laws or regulations governing the utility
may be conducting a public nuisance. Open, continuous, and in-
tentional violation of the criminal law is also a public nuisance.
This might include not only bawdyhouses and gambling dens, but
loan sharking, extortion, and other patterns of illegal activity as
well. The potentlal for dealing with some of the activities or orga-
nized crime is apparent.

authonty necessary to fully represent the public interest in any proceeding
coming within the scope of the law.

The public intervenor law does not authorize the Attorney General
nor the public intervenor to initiate proceedings under chs. 30, 31, or 144
WiscONSIN STATUTES. Such proceedings are ordinarily initiated by the
Department of Natural Resources. The Department may, however, be
required to hold a hearing “relating to alleged or potential environment
pollution upon the verified complaint of six or more citizens. .. .” 1If
sucli a complaint is filed, the public intervenor may participate as a rep-
resentative of the public interest. Thus the Attorney General or the public
intervenor with the cooperation of any five additional citizens of the state
may initiate a pollution hearing and represent the public interest at that
hearing when it is held.

76 State v. Texaco, 14 Wis, 2d 625, 639, 111 N.W.2d 918, 925 (1961).

76 State ex rel Att'y Gen. v. Thekan, 184 Wis. 42, 198 N.W. 729
(1924).

77 State ex rel Cowie v. La Crosse Theaters Co. 232 Wis. 153, 286
N.W. 707 (1939).

78 State ex rel. Abbott v. House of Vision, 259 Wis. 87, 47 N.w.2d 321
(1951).

79 State v. Texaco, 14 Wis. 2d 625, 111 N.W.24 918 (1961).

80 State v. J.C. Penney, Case No. 125-287 (Cir. Ct. Dane County, Nov.
13, 1969), appeal docketed, No. 325 (Aug. term 1969, Wis. Sup. Ct., Dec.
1969).



320 WisconNsiN Law REVIEW [Vor. 1970:298

The Attorney General’s authority to seek abatement of public
nuisances holds promise as a tool for dealing with some kinds of
criminal activity. The mnost obvious gap in the Attorney General’s
authority to initiate litigation, however, is his lack of general statu-
tory authority to prosecute violations of the criminal law.®' In
this and other areas where the Attorney General is without statu-
tory authority to initiate litigation, he has another approach avail-
able: he may obtain ad hoc authorization from the Governor or
either house of the legislature to initiate on behalf of the state any
action in which the state or the people of the state may be inter-
ested.’2 By obtaining the proper authorization, therefore, the At-
torney General may prosecute any crime, at any time, in any place
within the state. Attorneys general have made good use of this
procedure on several occasions in the past. In the last decade, for
example, the Attorney General has initiated a broad scale investi-
gation of illegal activities in the Milwaukee area which led to 40
prosecutions by the Attorney General’s staff and special counsel,
and a grand jury investigation into illegal gambling activities in
Kenosha which resulted in numerous prosecutions. In each of
these proceedings the Attorney General requested and received
authorization from the Governor to initiate the investigation and
to prosecute the resulting cases.

Another class of cases where the Attorney General has requested
and received authorization to commence litigation is a treble
damage action under the federal anti-trust law. In these cases, as
well as in the criminal proceedings where the Attorney General has
obtained authorization to take action, the process has been initiated
by the Attorney General. He and his staff investigate potential
litigation and present the facts to the Governor with the request
that the action be authorized. Seldom, if ever, has such a request
been refused.®® As a practical matter it is difficult for a Governor
to refuse a well substantiated request urged upon him by the At-
torney General and his staff. It is particularly difficult when the
possibility exists that a refusal could lead to a subsequent request
for legislative authorization for the same action.

The Wisconsin Attorney General has been delegated the au-
thority by the legislature to initiate litigation in a broad range of
cases to protect the public interest. His delegated authority prob-
ably gives him the ability to initiate litigation in almost any civil

81 See discussion at note 26, supra.

82 Wis. StaT. § 14.53(1) (1967).

83 Of the eleven anti-trust treble damage actions commenced by the At-
torney General in the history of the State of Wisconsin, seven were begun
in the 1967-69 biennium. All of these actions were authorized by a Re-
publican Governor at the request of a Democratic Attorney General. No
request by the Attorney General was refused. See PrRoGraM BUDGET RE-
QUESTS OF THE DEPARTMENT OF JUSTICE FOR THE 1969-71 BIENNIUM, at 10
(Sept. 1968),
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‘case in which his English predecessors or his counterparts in other
states possessed of inherent authority or “common law powers”
may act.8* His power to call upon the Governor or one house of
the legislature for ad hoc authorization to “prosecute or defend
[any action], civil or criminal, in which the state or the people
thereof may be in anywise interested” enables him to call upon the
full powers of the judiciary for the protection of the public interest.

The Attorney General of Wisconsin has only sparingly exercised
his authority to initiate litigation on behalf of the state and its
citizens.8® The infrequency of such litigation does not appear to
be due to the lack of authority to act, but probably to a shortage
of staff. In part it is probably due to a failure to establish explicit
priorities, with a tendency instead to respond to the demand for
services on the part of other state agencies. The staff problem
has, to some extent, been alleviated. Although only three lawyers
were added to the Attorney General’s staff between 1960 and 1965,
since 1965 the number of assistant attorneys general positions on
the staff has increased by 18, from 25 in 1965 to 43 in 1970. Given
continued adequate growth of staff, the chief remaining need is for
the establishment and the enforcement of firm priorities for the
employment of staff time. The only way to prevent the using up of
available manpower in processing the demands of client agencies is
to make a firm commitment of resources to initiating litigation in
the public interest and to stick to that commitment.

B. The Legal Advice Function
The Attorney General’s statutory obligation to provide legal ad-

8¢ The extent of the so called “common law powers” of an attorney
general is unclear. These powers presumably include all of the powers
possessed by the Attorney General of England. Toepfer, supra note 20, at
206, and Sheppard, supra note 20, at 1. According to the incumbent Attor-
ney General of England, his powers on the civil side make him “the pro-
tector not only of charities but of the public interest generally. ... He
has for long beén the proper person to take legal proceedings when the in-
terests of the public are endangered or acts tending to public injury are
done without authority.” Jones, supra note 12, at 52.

Attorney General Sheppard of Texas has attempted to list the most
important of these common law powers. Sheppard, supre note 20, at
12-17. The list includes public nuisance abatement, enforcement of public
charitable trusts, escheat matters, quo warranto, and others, most of which
appear in the statutes regarding the Attorney General of Wisconsin.

85 The Attorney General’s docket at the end of 1968 included only 51
civil cases initiated by the Attorney General as compared with 818 in which
the Attorney General represented another state agency. Sixty-eight of the
91 cases were relatively routine escheat matters which are started by
notification to the Attorney General of the pendency of probate proceed-
ings in which the state might have an interest. Thus, only 23 civil actions
or 2.5% of the cases on the civil docket were cases actually initiated by the
Attorney General. Yet this total may be something of a high water mark
since the 13 pending anti-trust and {rade practice cases were probably the
largest number of such cases on the docket at any one time in history.
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vice for a large number of public clients gives him the opportunity to
play several different roles in state government. He may act as a
legal counselor for his public clients; he acts to a very significant
extent as a lawmaker; he often uses his legal adviser’s position to
mediate disputes between state agencies; and, he acts as an unof-
ficial “ombudsman” on behalf of individual citizens dealing with
government.

1. THE ATTORNEY GENERAL AS LEGAL COUNSELOR

An attorney in private practice may spend a substantial portion
of his time helping his clients devise ways to lawfully achieve
their goals or to take advantage of legal benefits of which the client
might not be aware. Attorneys work closely with their clients to
give them the benefit of legal counsel while decisons are being
made, rather than after. Common examples of this kind of legal
counseling are estate planning, business organization, and busi-
ness financing. The role of the lawyer in this context is to give
his client every opportunity afforded by the law to succeed in
achieving the goals set by the client.

An Attorney General and his staff may play a similar role in the
Attorney General’s capacity as legal adviser to state departments
and agencies. At the outset, however, it is important to note that
there are two diametrically opposed views regarding the appropri-
ateness of an Attorney General serving as legal counsel for the
officials it is his duty to advise. One view is that the Attorney Gen-
eral is a quasi-judicial officer whose duty is to act as an impartial
expounder of the law rather than as a lawyer advising a client.
This view was expressed by United States Attorney General Caleb
Cushing in an 1854 opinion which is to this day one of the most
comprehensive reviews of the duties of his office:

The Attorney General is not a counsel giving advice to
the Government as a client, but a public officer acting
judicially, under all the solemn responsibilities of con-
science and of legal obligation.88

The opposing view is that the Attorney General and other gov-
ernment lawyers ought to work closely with their clients, giving
them the benefit of legal counsel during the formative stages of de-
cision making. Public administrators, no less than businessmen
and other private citizens, need legal advice from an attorney who
is concerned with helping his client accomplish his objectives.
From the point of view of the public administrator, government
lawyers, including the Attorney General’s staff, should be “man-

88 C. CusHING, OFFICE AND DUTIES OF THE ATTORNEY GENERAL, H.R. Doc.
X1, No. 95, and S. Exec. Doc. VIII, No. 55, 33d Cong., 1 Sess. (1854), cited
in H. CusHING & C. McFARLAND, supra note 57, at 150 n. 33.
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agement aids with auxiliary staff status, rather than quasi-judicial
entities.”87

Most of the unwritten legal advice given to state agencies by the
Attorney General’s office is from an assistant attorney general.
In many cases a state official will seek direct, informal consulta-
tion with the Attorney General or his deputy, but quantitatively
the advice obtained from 40 career assistants is far more signifi-
cant than that obtained from the Attorney General and his deputy
who must spend a great percentage of their time on administrative
and political matters. The most relevant factors in assessing the
nature of legal counsel available to state agencies from the Attor-
ney General’s office, therefore, are the availability and attitudes
of the career assistant attorneys general involved.

Forty assistant attorneys general spend, on the average, 13 per-
cent of their time conferring with and advising state agency cli-
ents.8® This amounts to the full time equivalent of just over five
lawyers to provide legal advice for 41 separate state agencies,
many of which are of a size equivalent to a substantial corporation.
Moreover, because of the need to operate within a statutory grant
of power, and because of the nature of their duties which effect
the legal rights and interests of countless numbers of people, state
agencies are prolific generators of legal problems. Consequently,
because of sheer workload, it is difficult for the Attorney General’s
staff to provide the kind of day-to-day legal counseling public
administrators desire.

The volume of work alone, however, need not prevent the Attor-
ney General and his staff from giving legal advice oriented toward
the policy objectives of the agency. Many agencies have their own
house counsel and turn to the Attorney General only rarely for
legal advice. Others, even without house counsel, manage to han-
dle their own affairs with only infrequent contact with the At-
torney General’s office. These agencies use the Attorney Gen-
eral’s staff much as a private corporation uses the law firm it has
on retainer—only for litigation or particularly specialized or
complex legal problems. The private law firm normally brings to
this relationship the kind of single minded devotion to a client’s
cause that would satisfy any public administrator. If the Attor-
ney General’s staff responds differently, it cannot be attributed
entirely to lack of manpower but must also be a question of atti-
tude.

Whether or not a government lawyer, particularly one employed
in a central independent legal office such as that of the Attorney

87 Pfiffner, The Role of the Lawyer in Public Administration, 20 S. CaL.
L. Rev. 37 (1946). - ‘

88 This and subsequent information is taken from responses to a ques-
tionnaire given to'each Wisconsin assistant attorney general in 1969 re-
lating to their activities during 1968. See discussion in text at -III-B.
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General, subscribes to the theory that he acts in a quasi-judicial
capacity when advising clients, he is likely to view his job as
different from that of a private lawyer. He does not serve just
one master. If the lawyer is an assistant attorney general, he has
at least three: the client agency, the Attorney General, and the
public. In some respects this may amount almost to a built-in con-
flict of interest, particularly when the actions of the agency may
adversely affect the interests of a large segment of the public.??
How does the lawyer advise his public client? Does he assist
the agency in devising ways to extend its authority to the utmost
permitted by law—or does he, having regard for the broad public
interest, put a limiting legal construction on his client’s authority?
Is he a part of the agency’s management team, or is he an inde-
pendent, quasi-judicial restraining influence??°

Agencies relying upon the Wisconsin Attorney General’s staff
for legal counsel find that the counsel available represents most
points of view on the spectrum from the most hardened, quasi-ju-
dicial nay-sayer to the most ardent member of the agency’s man-
agement team. In this office, staffed by career civil servants, the
Attorney General of the moment may influence the availability
and attitude of legal counsel, but it is more likely to be deter-
mined by the staff memnbers. If an assistant attorney general
wishes to make himself more available for legal counseling, he
will find ways to do so; if he does not care to be available, he can
avoid it.

Attitudes among assistant attorneys general with respect to their
role in legal counseling vary widely. In response to a question-
naire, seven of 23 assistant attorneys general who responded agreed
with the following description of their role as legal adviser: “My
chief responsibility as an independent lawyer is to insure that the
rule of law governs the actions of state agencies.” Six more re-
spondents expressed in their own words a simnilar view of their
role. Seven respondents agreed with this statement: “My chief
responsibility is to assist the agency in findng legal methods by

89 For a discussion of the conflict felt by a lawyer in the United States
Department of Justice who had to choose between his conception of the
public interest and what the law required on the one hand, and his loyalty
to the Attorney General on the other, see Greenberg, Revolt at Justice,
THE WASHINGTON MONTHLY, Dec. 1969, at 32.

90 Jack B. Weinstein, now a United States district judge and formerly
County Attorney for Nassau County, New York, as well as a law professor,
stated the problem a little differently:

The bothersome problems of a government attorney are not so
much the legal-technical problems of what can be done, or how to do
it, but what should be done. As Edmund Burke put it in his Plea to
Parliament on Behalf of the American Colonies in 1775, “the ques-
tion with me is . . . not so much what a lawyer tells me I may do,
but what humanity, reason, and justice tell me I ought to do.”

Weinstein, Some Ethical and Political Problems of a Government Attorney,
18 MaINg L. Rev. 155, 158 (1966).
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which it can achieve its policy goals.” Three additional responses
expressed a point of view similar to this second statement. In all,
13 of the 23 respondents adopted or leaned toward the position
that their chief responsibility in advising state agencies was to keep
the agency’s activities within legal bounds, while 10 of 23 saw their
job as being more importantly to help the agency implement its
policy.

It is difficult to dispute the proposition that public administrators
should have the benefit of legal advice to assist them in making
policy decisions. The Superintendent of Public Instruction con-
sidering his department’s position regarding school dress codes,
the Secretary of the Department of Natural Resources contemplat-
ing his department’s land acquisition policy, and the President of a
State University formulating policy regarding student discipline
should have legal advice at the time their decisions are made. It is
perhaps less clear that the lawyers providing this advice ought to
be as totally oriented toward implementing the department’s policy
objectives as a private lawyer might be. There is validity to the
notion that public lawyers ought to have a broader public interest
in mind when advising their public clients. However that may be,
given the attitudes toward legal counseling expressed by the ma-
jority of the assistant attorneys general, and the scarcity of tiine
they have available for legal counseling, it is not surpnsing that
state administrators are persistent in their efforts to acqulre staff
attorneys within their operating agencies.®!

Attorneys General have traditionally resisted attempts by ad-
ministrators to add staff attorneys on the grounds that legal ser-
vices for state agencies ought to be centralized in the Attorney
General’s office.®? The chief arguments made in support of this
position are that centralization permits more efficient use of a law-
yer’s time because he will always be engaged in “lawyer’s work”
and not doing other nonlegal work for the administrative agency;
that a staff lawyer dependent for promotions and inerit increases
upon the administrator he advises cannot give truly independent
legal advice; and that a lawyer’s work ought to be supervised by
a lawyer who can evaluate his performance better than a non-
lawyer.?®> The weight of these arguments may be conceded, how-
ever, without conceding the basic proposition that all legal services
ought to be centralized in the Attorney General’s office.

Surely there are small state departments and agencies that do
not generate enough legal work to justify the emnployinent of a staff

91 The extent to which this persistence has paid off is reflected by the
fact that there are more attorneys employed by the State outside the Attor-
ney General’s office than within it. Wis. DEP'T OF ADMIN., PERSONNEL
MANAGEMENT SURVEY: CLASSIFICATION OF ATTORNEY POSITION AND EsTaB-
LISHMENT OF ATTORNEY SALARY SCHEDULE (June 1967).

92 See PROGRAM BUDGET REQUESTS, supra note 83.

93 Id. at 8.
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attorney. All legal services for such organizations ought to be
provided by the Attorney General. Many departments, however,
can demonstrate a clear need for ongoing legal advice as an integral
part of the decisionmaking process. This kind of legal advice
typically is not being provided by the Attorney General and his
staff and it probably should not be. The role of the Attorney
General’s office in providing legal advice ought to be much like that
of a private law firm retained by a private corporation. Such a
law firm can provide legal advice which is likely to be more inde-
pendent and objective than the advice the corporation might get
from its house counsel. The private corporation, if it is large
enough to warrant it, nevertheless does employ house counsel.
It is difficult to see why larger state departments and agencies, if
they can meet the burden of economic justification, ought to be
denied the same benefit.

2. THE ATTORNEY GENERAL AS LAWMAKER

The opinions of the Attorney General of Wisconsin are probably
not legally binding on the recipient of the opinion. The same is true
of the opinions of the Attorney General of England, the U.S. At-
torney General, and nearly all other state attorneys general®*
Opinions of the Attorney General are ordinarily considered to be
advisory only, and the government agency being so advised is
legally no more required to follow the advice than is a private
client the advice of his lawyer. In practice, however, if a state
agency requests and receives an Attorney General’s opinjon, there
is a high probability that the opinion will be followed.

There are several reasons for the tendency to follow an Attor-
ney General’s opinion. First, and perhaps most important, it is
likely that the agency’s principal motivation is to do what the law
requires, and it is this motivation that causes the request for an opin-
ion in the first place. When the agency receives an apparently
well-researched and well-reasoned opinion advising a course of
action, that course is likely to be followed.

Second, an experienced and resourceful agency head is likely
to have a fairly good idea what the answer to his legal question
will be before he asks it. This is particularly true of those agen-
cies which have developed a close “legal counsel” relationship

94 Larson, The Importance and Value of Attorney General Opinions, 41
Iowa L. REv. 351, 361 (1956). The obligation of members of the executive
branch in the federal government to follow an attorney general’s opinion
is not entirely clear. The President has sometimes issued an executive
order requiring compliance with attorney generals’ opinions., See H.
CumMmminGs & C. McFARLAND, supra note 57, at 517-18.

It has also been argued in the United States that to require an
executive officer to abide by an attorney general’s opinion is bad policy
because it interferes with the rightful discretion of the recipient of the
opinion. Toepfer, supra note 20, at 215-186.
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with the Attorney General’s staff as described in the preceding
section. Even without such an advantage, however, it is possible
for an agency head to take preliminary soundings, and often, if
the soundings indicate an opinion contrary to his perception of the
agency’s best interest, he will simply not request the opinion.

Third, administrators often feel the need to be “protected” by
an Attorney General’s opinion, particularly if there is some indi-
cation that some contemplated action might lead to controversy.
Typical examples of this felt need for the protection of an opinion
are questions concerning the legality of an expenditure or the merits
of a financial claim against the state. Whether or not an ad-
ministrator is, in fact, protected from legal responsibility if he
acts in accordance with an Attorney General’s opinion is debat-
able.?s In any event, the protection which the administrator seeks
from an Attorney General’s opinion may be more from public
criticism than from legal liability. Whatever the motivations and
whatever the legal effect of an opinion, however, the important
point here is that an ageny requesting an opinion is likely to fol-
low its advice.?$

Given the tendency of the state agency to follow an Attorney
General’s requested opinion, the opinion is often the final word
on the law governing the matter. In many, if not most cases
where an Attorney General’s opinion is obtained, the issue is un-
likely to be litigated. This is particularly true where the issue
involved is a dispute between, or affects rights and obligations be-
tween, two or more state agencies. In many cases, even though
the opinion affects the interests of private parties, there is no ef-
fective recourse to the courts because of the nature of the issue,
the motivation of the parties involved, and, perhaps most impor-
tantly, the expense of contesting an opinion in litigation.®?

Once published, Attorney Generals’ opinions may become a
source of “law” extending beyond the particular issue or parties in-

95 Following an opinion may provide a good faith defense when that
is relevant. But the recipient of the opinion probably must be prepared
to defend the legality of his actions if they are later challenged. Larson,
supra note 94, at 361-62; Toepfer, supra note 20, at 216-17.

96 Tf the opinion involves the duties of someone other than the public
entity requesting the opinion, it is less likely that it will be followed.
Where, for example, the State Bar requested an opinion concerning the
duties of the Dept. of Natural Resources, the opinion was ignored by the
Dept. 56 Or. Wis. ATr’'y GeN. 11 (1967). The general rule that an Attor-
ney General will only provide an opinion regarding the official duties of
the requesting officer thus seems wise.

97 For example, the proponents of aid to private parochial schools de-
voted considerable time and expense to their effort to gain the Attorney
General’s approval of a proposal for paying the salaries of public school
teachers teaching certain classes in parochial schools. When the Attorney
General’s opinion was contrary, however, the issue was not litigated in
spite of its substantial financial effect. See 55 Op. Wis. AT’y GEN. 124
(1966).
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volved in the original request. Annotated statutes, treatises, and
other legal source materials cite Attorney Generals’ opinions and,
in fact, Attorney Generals’ opinions may be the only available au-
thority interpreting seldom litigated statutory or constitutional
provisions. Moreover, a long standing Attorney General’s inter-
pretation will be accorded great weight by the courts if the issue is
subsequently litigated.?® Therefore, an Attorney General’s opin-
ion may be the authoritative pronouncement of the law with respect
to a particular fact situation or a dispute involving a small number
of people interested in a given case, and it may also be the law
with respect to other related issues ivolving entirely different
parties.

Since about 1942, the published Opinions of the Attorney General
have included only a portion of the written opinions actually is-
sued by the office. A distinction is made between what are now
called “informal” opinions, which are not published, and “formal”
opinions which are. There is no indication of record that any cri-
teria have ever been established to determine which opinion will be
formal and which informal. The practice has been that those opin-
ions considered by the Attorney General, his deputy, or other staff
members to whom this decision is delegated, to be important, are
published as formal opinions. The importance depends upon such
factors as the interest of the bar, the press, and the general public
in the subject matter of the opinion, and the likelihood that the
opinion will be useful to the bar as a legal resource. Since the prac-
tice is to release published opinions to the press as soon as they
have been received by the addressee, the decision to publish or not
publish may also be determined by the need for confidentiality
in giving the legal advice contained in the opinion.

Published opimions are subjected to much more scrutiny and re-
view than unpublished opinions. Various schemes have been de-
vised to assure effective review by the Attorney General and his
staff prior to publication. This usually involves circulation of a
draft of the opinion to the entire staff for comments. Attorneys
General from time to time have also established review panels con-
sisting of selected members of the staff to perform this function. In
any event, the published opinion is subjected to a more or less rigor-
ous review procedure which, since it involves attorneys busy with

98 Larson, supra note 94, at 363-65; Toepfer, supra note 20, at 219. The
rationale for giving weight to attorney generals’ opinions is the doctrine of
“practical construction,” This argument is particularly strong if the opin-
ion has not been disturbed by subsequent sessions of the legislature. See,
e.g., Union Free High School Dist. (Montfort) v. Union Free High School
Dist. (Cobb), 216 Wis. 102, 106, 256 N.W. 788, 790 (1934). See also Wis-
consin Valley Imp. Co. v. Public Serv. Comm’n, 9 Wis. 2d 606, 616-17, 101
N.w.2d 798, 803 (1960); State ex rel. West Allis v. Dieringer, 275 Wis.
208, 1219-)20, 81 N.W.2d 533, 539-40 (1956); Harrington v. Smith, 28 Wis, 43,
69 (1871).
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other matters, can sometimes take a long time. The decision not to
publish an opinion may, because of this, be based upon the need for
a prompt opinion.

The process by which an informal opinion is prepared is not sig-
nificantly different from the process by which a private law firm
prepares an opinion letter for a client. Although there may
often be considerable consultation among staff members regarding
an informal opinion, it is basically the product of a single staff
member’s research and writing. An informal opinion does not
receive the scrutiny of other members of the staff nor, in some
cases, of the Attorney General or his deputy that a formal opinion
does. Quite often, although the practices have varied from one At-
torney General to another, informal opinions may be signed by
the assistant attorney general who researched and drafted the letter
rather than by the Attorney General.

The way in which an informal opinion is prepared and issued
seems to work satisfactorily. Because it is not published, and be-
cause it is generally treated as informal legal advice rather than a
pronouncement of the law for this and subsequent cases, there is
little reason to treat the preparation of an informal opinion of the
Attorney General in a very different way than the preparation
of a legal opinion by a private law firm.?* A formal opinion, how-
ever, is another matter. The importance and widespread impact of
a formal opinion requires careful consideration of the way in
which it is prepared and published.

The extensive staff review to which a formal opinion is subjected
results generally in a legally sound opinion. The scrutiny of ex-
perienced lawyers helps to assure accuracy and quality. One in-
gredient that is present in judicial and legislative lawmaking,
however, is missing in the procedure for preparing an Attorney
General’s opinion: there is no formalized means for obtaining in-
formation and argument from interested persons outside the At-
torney General’s office.

99 This is not to say that informal or even oral opinions may not have
the effect of establishing the law. Consider, for example, the following
quotation from an “Information Bulletin” sent by the Office of the Com-
missioner of Banking to all Wisconsin credit unions:

A verbal opinion from the office of the Attorney General pro-
vides that credit unions may not accept or charge a fee in connection
with the granting of any loan, including FHA Table I Home Im-
provement Loans. The latter, even though the FHA regulations
permit a service or investigation fee.
COMMISSIONER OF BANKING, INFORMATION BuLL. No. 1-70 (1970). 1t is
probably safe to assume that this communication established the law with
respect to the issue for all credit unions. Nevertheless, oral and informal
opinions being more easily withdrawn and modified, usually having a more
limited impact, and usually issued in circumstances where there is a need
for a quick response, should probably continue to be issued after only infor-
mal review and consultation.
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The procedure culminating in a formal Attorney General’s opin-
ion is initiated by a request for an opinion from the legislature,
the governor, the head of a state department, a district attorney,
or a county corporation counsel. The request includes a more or
less definitive statement of the facts relating to the issue and, in
some cases, a discussion of the legal research and the conclusions
reached by the agency requesting the opinion. Often this informa-
tion, supplemented by legal research by the Attorney General’s
staff and perhaps by further factual information received from the
agency requesting the opinion, encompasses all of the information
upon which the opinion is based.

Persons who will be affected by an Attorney General’s opinion
will sometimes attempt to influence the outcome by submitting
legal briefs or presenting oral argument. Attorneys General have
tended neither to encourage nor discourage such attenipts. The
traditional position has been that briefs are accepted from anyone
interested, but no attempt is made to solicit such assistance or to
inform interested persons of the opinion request.100

Because there is no systematic solicitation of advice or notifica-
tion of interested persons, the information and advice that is re-
ceived tends to come from sources having the most direct interest
in the subject matter of the opinion. In the case of an opinion re-
quest from a regulatory agency, for example, representatives of
the regulated industry will usually be aware of the request and are
often ready and anxious to supply briefs and information on the
subject.®?  Seldom, if ever, will arguments be advanced on be-
half of the general public or unorganized segments of the public
who may also be quite directly affected by the opinion. On other
issues of public importance, the organized interest groups will al-
ways have the advantage in getting their views before the Attor-
ney General for consideration.

One method of counteracting the potentially disproportionate
influence of special interests in the preparation of Attorney Gen-
eral’s opinions is to try to keep the process of preparing an opinion
an entirely internal matter and refuse to accept information or
argument from any one outside the office. As a practical matter,
however, this approach is not very promising. The Attorney Gen-
eral must turn to some source for the facts necessary to reach a

100 See 31 Op. Wis. ATT’y GEN. 60 (1942) for a discussion of the use of
written briefs from interested attorneys in the preparation of that opinion.
An example of a more recent opinion in which voluminous briefs and
arguments were presented is 55 Op. Wis. ATr’y GEN. 124 (1966). For a
discussion of the use of outside arguments in the preparation of opinions
of the United States Attorney General, see H. CuMmmings & C. McFARLAND,
supra note 57, at 90-91.

101 This was the case, for example, in the preparation of 55 Op. Wis.
ATT'Y GEN. 217 (1966) regarding licensing of a temporary help agency as
an employment agency.
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conclusion. The relevant facts include information regarding the
potential impact of the opinion upon those affected, as well as in-
formation about the factual context of the question. Traditionally,
these facts are provided by the public official requesting the opin-
ion. His presentation of the facts, however, may be influenced by
his own possibly narrow view of the matter. In many cases it is
important that the assistant attorney general drafting the opinion
be given the opportunity to search elsewhere for relevant infor-
mation. The problem is to insure that the information he gets is as
accurate and complete as possible.

Another way of dealing with this problem is simply to improve
upon the present system by trying to seek out people interested in,
or affected by, the opinion and soliciting any information and advice
they might have. This practice is followed to a limited extent
now, and if it were encouraged and perhaps systematized, it should
result in better informed opinion writing.” The sources of informa-
tion, however, would still be limited to those selected by the opin-
ion drafter and those who knew of the opinion request and asserted
themselves. This may include representatives of all relevant points
of view, but, given the limitations of time and interest on the part
of the opinion drafter, it also may not.

An Attorney General’s opinion is in many respects like a rule
adopted by an administrative agency. The Wisconsin Administra-
tive Procedure Act requires that a hearing preceded by notice pub-
lished in the administrative register, transmitted to interested
legislators, and given “by such steps as (the agency) deems neces-
sary to . . . persons who are likely to have an interest in the pro-
posed rule making” be held before a proposed rule becomes final.102
Perhaps the public should be given a similar opportunity to par-
ticipate in the formulation of an Attorney General’s opinion which
may have at least as much of an impact upon the public interest
as an administrative rule.

Public participation need not necessarily be through a formal
hearing process. The Attorney General might publish and distrib-
ute a copy of the opinion request in much the same way a pro-
posed rule is promulgated and invite written comments rather than
holding a public hearing. Such a procedure would not include the
adversary aspects of a public hearing, but that is probably not a
necessary part of the formulation of a legal opinion. The fact
questions mvolved in writing an opinion are not usually of the kind
where cross-examination would be helpful. It would, however, help
to insure a better and more balanced presentation of facts and ar-
gument than the present system. Giving public notice and the op-
portunity to be heard may also be subject to the objection that it
would unduly delay the preparation of an opinion. Given the de-

102 Wis. StaT. §§ 227.02, .021 (1967).
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liberate pace of formal opinion preparation under the present sys-
tem, however, it is unlikely that public notice would have any
significant effect in this respect.l®® What small additional delay
there might be is not a very high price to pay for the added as-
surance of more complete and balanced information upon which
to base an important Attorney General’s opinion.

The Attorney General, functioning as the chief legal adviser for
state government and as a sort of appellate legal adviser for
county government!® can have a decisive influence on public
policy at both levels.1?5 Because of this it is important that his
opinions be based on full and accurate information. But there is
an additional and perhaps even more important element in the
opinion process. Almost every opinion includes an explicit or im-
plicit political or social policy judgment. The opinion request is
usually generated by concern on the part of a public official about
whether he or some other public entity can or must take certain
action. Can a county adopt an open housing ordinance;!°® must
the State Department of Health and Social Services provide cer-
tain funds for county welfare programs;'%? can the State Depart-
ment of Natural Resources regulate hunting or fishing on Indian
Reservations;%8 must the state provide free public education for
mentally retarded children?19?

The “deep political dimension”!!® of questions of this kind is
apparent. In answering such questions an Attorney General must
consider not only statutes and legal precedent but the political and
social impact of his opinion as well. An Attorney General knows
that his opinmion, no matter what its substance, will often have im-
portant social and political consequences which he, as a political
being,!!! cannot ignore—nor should he. Concern for the social and

103 Formal opinions take on the average from two and one-half to three
months in preparation.

104 The Attorney General’s rules regarding opinion requests from dis-
trict attorneys and corporate counsel require that the question be researched
and a conclusion reached by the person requesting the opinion before it
is submitted to the attorney general.

105 The Attorney General does not officially advise city or village at-
torneys. However, from time to time advice is given unofficially. The
Attorney General’s opinion when requested and given under these cir-
cumstances is usually intended to settle the matter and does.

106 56 Op. Wis. ATT'y GEN. 219 (1967).

107 57 Op. Wis. Arr'y GEN. 4 (1968).

108 56 Op. Wis. ATT’'y GEN. 11 (1967).

109 56 Op. Wis. ATT’y GEN. 82 (1967).

110 Weinstein, supra note 90, at 158,

111 An attorney general is a political being whether he is appointed or
elected. The Attorney General of England says: “The Attorney General
[of England], when he is acting in political matters is a political animal
entitled to engage in contention politics.” Jones, supra note 12, at 50. One
cannot deny the political nature of the activities of the United States
Attorney General, nor that he, too, is a “political animal.”

Attorneys general have sometimes sought to avoid the political con-
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political consequences of an Attorney General’s opinion as much as
for the social and political consequences of a judicial opinion ought
to be a part of decisionmaking and opinion writing. This, in fact, is
the principal role of the Attorney General and his politically ap-
pointed deputy in the opinion writing process. After the opinion is
drafted by an assistant attorney general and reviewed by all or part
of the permanent civil service staff, it is reviewed by the Attorney
General and the deputy. Although this review is in part to evaluate
and improve the quality of the research and writing, it is primarily
to consider the opinion from the standpoint of its probable social and
political impact.

The political aspect of the opinion writing process ought not to
be concealed or ignored. Were it not for this aspect, the office
might, after all, be manned entirely by career civil service lawyers.
But it is not appropriate for an Attorney General to base his opin-
ion solely upon political or social criteria. Like a judicial opinion
writer, he must stay within the limits set by law and precedent.
That is not to say that an Attorney General faced with two
equally supportable legal conclusions may not choose the one he
considers politically or socially desirable. Of course he can—and
should. He may also, if he is so inclined, adopt a position which
strains against a legal limitation or stretches a legal concept. But
he should always be sure that his opinion also has a sound legal
basis. In this respect he is greatly aided in Wisconsin by the staff
of career lawyers to whom he can turn for informal judgments
from most points of view on the political spectrum. The combina-
tion of an elected Attorney General and a career civil service staff
thus combine the social and political sensitivity of an elected offi-
cial with the insulation from political pressures of a civil service
system. Properly used, this system may be uniquely able to
produce opinions which are legally sound and politically sensitive.

3. THE ATTORNEY GENERAL AS MEDIATOR

The Attorney General as attorney for state departments and legal
adviser for district attorneys and county corporation counsels is
often called upon to help settle disputes between his clients. Some-
times a dispute is settled by a written opinion. In 1968, for ex-
ample, the Attorney General wrote formal opinions involving dis-
putes between the State Personnel Board and the Department of
Administration concerning procedures for resolving state employee
grievances;!!? between a county corporation counsel and the De-
partment of Health and Social Services over the formula for cal-

sequences of a difficult question by not answering it, usually saying that it
is a matter for a court to decide. See, e.g., 53 Or. Wis. ATr'y GEN. 187,
195 (1964); 50 Op. Wi1s. AT’y GEN. 132, 139 (1961). Such a response does
not give the client the advice he is entitled to; the client should get his
lawyer’s best judgment on a legal question.

112 57 Op. Wis. ATr'y GEN. 37 (1968).
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culating state reimbursement of county welfare expenditures;!!®
between the Department of Industry, Labor and Human Relations
and the Board of Architects and Engineers over the determination
of the competency of architects and engineers;!1¢ and between the
Council on Aging and the Department of Health and Social Services
over the legal relationship between the two agencies after the
Governmental Reorganization Act of 1967.)'® The Attorney Gen-
eral or members of his staff are also called upon to help settle
similar disputes by informal conferences and sometimes an infor-
mal opinion. The Attorney General might become involved at the
request of the parties to the dispute or upon his own initiative or
the initiative of an assistant attorney general.

The Attorney General’s participation in this kind of dispute
settlement is the natural outgrowth of his status as legal adviser
to all state agencies. Because his opinions are only advisory, how-
ever, there is no assurance that he will be able to finally determine
any such dispute.

There have been suggestions that the dispute settlement role of
the United States Attorney General be formalized by statute and
his decisions made binding. The Commission on Organization of
the Executive Branch of the Government (The Second Hoover
Commission) made the following recommendation in 1955:

Congress should create a procedure permitting any de-
partment, agency, or regulatory body to refer differences
of interpretation of applicable law to the Attorney Gen-
eral, assisted by the Office of Legal Counsel, for resolu-
tion. Adoption of this procedure jointly by departments,
agencies, and regulatory bodies which are parties to such
difference of interpretation or dispute shall be voluntary,
but when employed, the decision of the Attorney General
shall be binding on all parties involved.!18

This recommendation was not adopted by Congress and was
strongly criticized by Commissioner Chet Hollifield, princi-
pally on the grounds that the Attorney General would be deciding
questions that ought to be left to the courts and to the elected and
appointed policymakers. He summed up his criticism by quoting
Attorney General Black’s 1857 statement: “The duty of the At-
torney General is to advise, not to decide.”117

Commissioner Hollifield and Attorney General Black were cer-
tainly right in pointing out that the Attorney General’s duty is
to advise. The proposal that the Attorney General be given the

113 Id. at 4.

114 Id, at 15.

115 Id. at 91.

116 COMMISSION ON ORGANIZATION OF THE EXECUTIVE BRANCH OF GOVERN-
MENT, LEGAL SERVICES AND PROCEDURES, REPORT TO THE CONGRESs (March
1955).

117 Id. at 105.
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power to decide disputes between government agencies is of doubt-
ful merit. The judiciary and the policymakers should make these
kinds of decisions. That is not to say, however, that the Attorney
‘General does not have a role in settling disputes between govern-
ment agencies; it is to say that his role ought to be what it is—
mediator rather than judge or arbitrator.

The extent to which an Attorney General is successful in this
role depends upon the attitudes of the parties and his skill as a
mediator rather than the legal force of his opinion. Nevertheless,
it is difficult for a state agency to defy an Attorney General’s opin-
ion, and the potential use of a published opinion as a last resort can
have a substantial effect on the willingness of the parties to accept
an informal settlement. Moreover, in most cases, the agencies in-
volved are anxious to reach an amicable solution and are quite
satisfied to abide by the Attorney General’s opinion if it will settle
the dispute.

4, THE ATTORNEY GENERAL AS OMBUDSMAN

A matter of increasing concern for both citizen and scholar is the
growing complexity and impersonality of the government bureauc-
racy. Many have looked with interest at the Scandinavian Om-
budsman as a model for a system to help solve the problems of the
citizen dealing with a seemingly impenetrable bureaucracy. In
the absence of an ombudsman many citizens of Wisconsin turn to
the Attorney General as their last resort in seeking protection of
their rights.

An ombudsman, as the office was developed in the Scandanavian
countries, has three essential characteristics:

(1) The Ombudsman is an independent and non-partisan
officer of the legislature, usually provided for in the con-
stitution, who supervises the administration;

(2) he deals with specific comnplaints from the public
against administrative injustice and maladministration;
and

(3) he has the power to investigate, criticize and pub-
licize, but not to reverse, administrative action.118

The ombudsman has been defined as “an individual, generally
elected or nominated by the legislature, who, upon receiving a
complaint from a citizen alleging government abuse, investigates
and intervenes on behalf of the citizen with the governmental au-
thority concerned.”'1?

The Attorney General in many respects plays the ombudsman’s
role, but he does not share all of the characteristics of an ombuds-

118 D, RowaT, THE OMBUDSMAN xxiv (2d ed. 1968).
118 Tibbles, The Ombudsman: Who Needs Him?, 47 J. UrsaN L. 1, 2
(1969).
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man. Although he is an independent, elected, constitutional offi-
cer, he is not specifically authorized by the legislature to perform
the ombudsman’s role. He has only limited investigative powers -
with respect to the activities of state agencies, but he does some-
times exercise what powers he has to attempt to resolve citizen com-
plaints against government agencies. He does have a platform
from which to publicize and criticize agency practices and his state-
ments usually command considerable respect from the public and
cannot be disregarded by the legislature or the state agency in-
volved. More importantly, however, he is the legal adviser for all
state agencies. He may tell them privately and publicly what their
duties are and whether or not they are performing them properly.
The correspondence files of the Attorney General’s office abound
with letters from citizens seeking help in dealing with state agen-
cies. This is not unique to Wisconsin. In 1967, the Attorney Gen-
eral of Massachusetts created a Citizens Aid Bureau to help the
“alienated citizen.” Former Attorney General Richardson de-
scribed its function as follows:
The Bureau’s function is to answer questions and com-
"plaints about state government. Wherever possible the
questions are answered by the Bureau itself. Complaints
are handled by investigation and informal conferences
with the government agency involved. If the citizen’s
problem requires the services of a lawyer, he is referred
to the appropriate bar association or legal aid society.
Since its formation, the Bureau has handled over 250 re-
quests per week. In addition, the Bureau cooperates closely
with governmental agencies in considering ways to improve
services to the citizen.120
The Bureau, in other words, performs many of the functions of
an ombudsman.

The Attorney General’s office in Kentucky has a long standing
practice of giving opinions to private citizens.'>* A regulation
adopted by the Attorney General to govern the issuing of such
opinions authorizes opinions “concerning the official acts and con-
duct of office of public officials provided the legal question in-
volves an actual, current fact situation, and is broad enough to be
of interest to the general public, the bar, or other officials in simi-
lar positions.”*22 A citizen of Kentucky who believes that a
public official is transgressing the law may, under this provision,
arm himself with an Attorney General’s opinion.12?

120 Richardson, The Office of Attorney General: Continuity and Change,
53 Mass. L.Q. 5, 21 (1968).

121 Ky. REv. STAT. § 15.025(4) (1962) authorizes the Attorney General to
give his legal opinion when “the question presented is of such public
interest that an attorney general’s opinion on the subject is deemed desir-
able.”

122 Kv. ApMmiIN. Rec., DEP'T OF LAW reg. 2 (1962).

128 See generally The Office of Attorney General in Kentucky, 51 Ky,
L.J. S-1 (Special Issue 1963).
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The Wisconsin Attorney General, in a less formal way, has from
time to time employed devices similar to those used by the Attor-
neys General of both Massachusetts and Kentucky to assist citizens
in coping with government agencies. For example, between 1962
and 1968 the Attorney General wrote at least 30 letters to private
citizens explaining their rights under the laws of Wisconsin relat-
ing to open meetings of public bodies and open public records.!?*
In almost every case the citizen had been denied admission to a
meeting or denied access to records contrary to his legal rights.
Presumably the citizen, fortified by the Attorney General’s opin-
ion, was, in most instances, subsequently granted the right he
sought. In these cases the Attorney General, through the opinion
process, was performing the ombudsman’s function of asserting
the citizens’ rights against a government agency.

Other citizen complaints about their treatment by state agencies
are handled in various ways. Most such complaints, if handled in
true ombudsman fashion, would require substantial factual in-
vestigation. Without the staff or the clear statutory authority to
carry on such investigations, the Attorney General’s role in mat-
ters of this sort is much like that of a Congressman asked to inter-
vene with a federal agency. A letter of inquiry is written with a
copy to the constituent, and whether or not the letter inspires ac-
tion on the part of the agency, the matter is seldom pursued. A
particularly persistent citizen or a particularly serious problem
may cause the Attorney General to pursue the matter further.
To do so, however, raises two questions about the Attorney Gen-
eral’s assumption of the ombudsman’s role. First, the Attorney
General has no specific statutory authority for this activity.
Second, the agency is the Attorney General’s client and may
call upon the Attorney General for legal advice and representation
with respect to the very matter under inquiry.

There is, of course, no statute authorizing the Attorney General
to act as ombudsman. Nor is he given any general power to in-
vestigate the affairs of other state agencies. The law does, however,
authorize the Attorney General to investigate crimes that are
state-wide in nature, importance, or influence.l?® QOn the seem-
ingly reasonable theory that crimes committed by state employees
are crimes of state-wide importance, the Attorney General has con-
ducted investigations of such things as expense account padding
by a state employee and selling drivers’ licenses without examina-
tions. In view of the scope of the crime of “misconduct in office,”
which includes intentional failure to perform a known ministerial
duty and knowingly acting in excess of lawful authority,126 almost

12¢ The author has obtained copies of 30 such letters. There prob-
ably were a few more.

125 Wis, StAT, § 14.526(1) (1967).

128 Wis., StaT. § 946.12 (1967).
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any investigation could be justified on this ground. In fact,
however, the authority is seldom exercised in this fashion, and
without specific statutory authorization, it is unlikely that the At-
torney General will very often conduct extensive investigations
of official conduct.

An even more definite inhibition affecting the Attorney Gen-
eral’s performance of an ombudsman function is the knowledge
that he is the attorney for the department and may be called upon
to advise and defend the department head. Many letters from
citizens requesting assistance in dealing with a state department
are answered by pointing out this statutory duty. However, while
this may limit the Attorney General’s usefulness in the ombudsman
role, it does not prevent him from attempting to help. Like many
lawyers in private practice, he may call his client’s attention to the
possibility of legal difficulty if a particular course of action is
pursued or suggest that a customer’s complaint ought to be set-
tled. Moreover, the official conduct causing the problem may not
be known to the department head or the implications may not be
understood. In such a case it seems proper for an attorney to
call the matter to his client’s attention. Fmally, an Attorney Gen-
eral’s relationship with the department heads he represents is
not the same as a lawyer’s relationship with private clients. An
Attorney General and the members of his staff have a public re-
sponsibility which requires a different attitude toward a client’s
questioned conduct. They probably have an affirmative duty to
ferret out and expose improper conduct on the part of public clients.

At best, however, the Attorney General’s duty to represent the
public agencies he is investigating in an ombudsman role makes
this a difficult role for him to perform. Nevertheless, the Attorney
General is the de facto ombudsman to whom many turn as a last
resort when unsatisfied in their dealings with state agencies.

V. CoNcLUSsION

The Attorney General of Wisconsin, as the lawyer responsible
for almost all the state’s litigation and the chief legal adviser to
the legislature, the Governor, and all of the state departments, is in
the mainstream of state government. He and his staff participate
as advisers in many of the most important executive and legislative
decisions. In addition, the Attorney General is empowered to act
on his own initiative in some of the most important areas of con-
cern to state government. There can be no doubt that the Attor-
ney General today must be considered one of the two or three most
important and influential figures in state government.127

127 While the importance of the office of Attorney General has grown,
that of the other two administrative offices created by the Constitution
has waned. One measure is salary. In 1849 the Secretary of State received
a salary of $1,200 a year plus fees, the Treasurer and the Attorney General
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In performing the duties of his office, the Attorney General and
his staff play several distinct roles in state government. Some of
these roles are appropriately handled by a central legal office
headed by an elected political partisan, but soine are not. The state’s
litigation is best taken care of by the Attorney General and his staff.
In this respect the Attorney General’s office is analagous to a 'law
firm on retainer to a large corporation. Typically the corporate law
firm, rather than corporate house counsel, handles litigation on be-
half of the corporation. The power to initiate litigation in such
areas as anti-trust, consumer protection, and public nuisance also
seems appropriately located in the office of Attorney General. The
decisions respecting litigation in these areas involve or ought to
involve predominantly legal judgments best mmade by a legal of-
fice. A relatively stable staff of career lawyers headed by an elected
official responsive to the electorate may be a particularly effec-
tive structure for decisionmaking of this kind.128

The Attorney General and his staff are not well cast in their role
as legal advisers to state departments and agencies. It is impossi-
ble for the staff to devote the time necessary to provide effective
legal advice to assist public administrators in making decisions
which include evaluation of legal issues. Moreover, the attitudes
with which members of the Attorney General’s staff approach
the job of advising clients precludes the kind of “management
team” legal counselling that an administrator wants and needs.
Finally, it is doubtful that legal counselling can be effective when
the adviser is imposed upon the cl1ent by law rather than by the
client’s choice.

The role of quasi-judicial “lawmaker” is much more appropriately
located in the office of Attorney General. This role requires the
exercise of sound legal judgment coupled with a sensitivity to the
political and social needs of the people of the state. Here again, as
in the role of litigation initiator, the combimation of a career staff
and an elected Attorney General may be peculiarly effective. From
time to time Attorney General’s opinions have been criticized for
being too conservative or not sufficiently responsive to the needs
of the people.’?® To some degree this criticism is no doubt de-
served. The staff does tend to be traditional and conservative in
the advice it gives. This, after all, is the way most lawyers advise
their clients. The elected Attorney General, however, can and

$800. Today the salaries are $20,000 for the Attorney General and $13,500
for the Secretary of State and Treasurer.

128 The 1947 legislation creating a permanent anti-trust division in
the Attorney General’s office had much to do with the relatively consistent
performance of the office in that area. See Comment, supra note 65. The
establishment of a permanent consumer protection unit seems to be
having the same effect in providing continuity in this area.

129 See, e.g., Waite, The Dilemma of Water Recreation and A Suggested
Solution, 1958 Wis. L. Rev. 542, 597.
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often does override this tendency toward caution to open the way
for his public clients to act more boldly.

The Attorney General’s role as “mediator” is one that flows
naturally from his duty to advise all state departments. The role
might be better performed, however, if it were taken on more
forcefully and self-consciously by the Attorney General and his
staff. Internecine battles between state agencies certainly should
be avoided, and the lawyers representing both parties are in
excellent position to help avoid such conflict.

The “ombudsman” role is one which the Attorney General has
had thrust upon him in the absence of any other agency equipped
and motivated to take it on. People tend to look upon the Attorney
General as the ultimate source of help in dealing with state and
even local government. The Attorney General receives innumer-
able letters which begin, “I have tried everything else without
success and I now must turn to you.” As an elected official, the
Attorney General is not likely to turn such pleas aside without an
attempt to help. His status as an elected partisan, however is
also the real obstacle to fully effective performance as an ombuds-
man. In much of what an ombudsinan must do, even the slightest
hint of partisanship is fatal.

The Attorney General’s varied and important roles in state
government make his an office of great potential. Much of the
potential has been unrealized, however, in part because the staff
has been almost totally occupied with the work generated by clients,
making it extremely difficult for an Attorney General to take the
initiative where he sees the need. With the sizeable additions in
staff in recent years, it may now be possible for the Attorney Gen-
eral to develop more fully the potential of his office. But this will
not happen automatically, Priorities must be established and ad-
hered to which will perinit the effective utilization of available
manpower to assert the Attorney General’s initiative powers.
Without such firm priorities, the manpower will continue to be
dissipated on less important matters. With firm priorities, an At-
torney General can direct the considerable powers of his office
toward the solution of society’s more pressing problems.



