PROSECUTION OF CRIMINAL CASES: WHERE
EXECUTIVE AND JUDICIAL POWER MEET

Frank Tuerkheimer*

l. Introduction

Prosecution of a criminal case can be defined as an effort by the Executive
Branch through a court proceeding to obtain the determination that someone
has violated the law in order to expose that person to a possible loss of life,
liberty, or property. This definition makes clear that the prosecutorial function
is deeply and inevitably interwoven with the judicial function. While courts
have stated that prosecution is quintessentially an executive function,* courts
are regularly involved in determining the future of criminal cases, even when
no controversy exists between the Executive and the Judiciary. For instance, a
court may dismiss or remand a case because the indictment fails to state an
offense,Bbecause the facts do not permit a jury verdict of guilty,” or for pros-
ecutorial misconduct,” constitutional considerations such as double jeopardy,’
or myriad other reasons.6 None of these actions is considered an improper in-
trusion on the Executive’s power to prosecute. Clearly, however, even with
respect to the termination of prosecutions, there are limits on judicial power.
A court cannot, for example, dismiss a case merely because it thinks the con-
tinued prosecution of the case is unworthy of government resources,7 because
repeated mistrials and the defendant’s pregnancy make it cruel to force an-
other trial,®or because the court deems it in the interests of justice to termi-
nate the prosecution.’
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1. E.g., Newman v. United States, 382 F.2d 479, 480 (D.C. Cir. 1967) (Burger, J.) (stating
that “ (flew subjects are less adapted to judicial review than the exercise by the Executive of his
discretion in deciding when and whether to institute criminal proceedings, or what precise charge
shall be made, or whether to dismiss a proceeding once brought.” ).

Fed. R. Crim. P. 12(b).

Fed. R. Crim. P. 29.

. E.g.. Brady v. Maryland, 373 U.S. 83 (1963).
E.g., Brown v. Ohio, 432 U.S. 161, 166 (1977).

6. For example, a defect in the manner in which the grand jury is selected may justify a
dismissal. E.g., Rabinowitz v. United States, 366 F.2d 34, 60 (5th Cir. 1966).

7. United States v. Valle, 697 F.2d 152, 154 (6th Cir.), cert, denied, 461 U.S. 918 (1983).

8. United States v. Lai Ming Tanu, 589 F.2d 82, 90 (2d Cir. 1978).

9. United States v. Weinstein, 452 F.2d 704, 716 (2d Cir. 1971) (finding that verdict not in
interest of justice may permit court, under Rule 33 of Federal Rules of Criminal Procedure, to
grant new trial), cert, denied, 406 U.S. 917 (1972).
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When a court becomes more active and plays an affirmative role in the
prosecution of a criminal case, however, separation of powers questions may
arise. Such activity occurs in two places, at the initiation and at the termina-
tion of prosecution, and poses serious separation of powers questions. In
many cases there is no clear answer. Part Il of this Article discusses the role
of the Judiciary in the initiation of prosecution in the context of Title VI of
the Ethics in Government Act of 1978.10 The Article concludes that the Judi-
ciary’s role is merely ministerial, and that, despite the lack of a clear answer
in existing law, Title VI is constitutional. Part Il discusses the role of the
Judiciary in the termination of prosecution, with reference to Federal Rules of
Criminal Procedure 11(e) and 48(a). The Article contends that judicial consid-
eration of plea bargains involving a dismissal of charges should be considered
under the deferential standard of Rule 48(a) rather than under the de novo
standard of Rule 11. Accordingly, the Article recommends that both rules be
amended. The overall framework for this Article will be the federal system.1R

Il. Initiation of Prosecution

A. At Common Law

Perhaps the leading case on the initiation of prosecution by the Judiciary is
United States v. Cox.'2 Cox arose after two blacks testified in a voter registra-
tion suit regarding the conduct of a voter registrar who allegedly had frus-
trated their efforts to register.” After hearing conflicting testimony from other
witnesses, the trial judge impanelled a grand jury, which, upon the completion
of its investigation, indicated its readiness to bring perjury charges against the
black witnesses.¥ The Attorney General directed the U.S. Attorney .not to .sign

10. Pub. L. No. 95-521, 92 Stat. 1824, 1867-75 (Title VI) (codified as amended at 28 U.S.C.
88 591-508 (1982 & Supp. Il 1984)). Title VI was reauthorized and further amended in December.
1987. Independent Counsel Reauthorization Act of 1987, Pub. L. No. 100-191, 101 Stat. 1293
[hereinafter Reauthorization Act of 1987],

On January 22, 1988, the D.C. Circuit held Title VI unconstitutional, primarily on separation
of powers grounds. In re Sealed Case, Nos. 87-5261, 87-5264, 87-5265 (D.C. Cir. Jan. 22, 1988).
One month later, the Supreme Court granted certiorari to review the appellate court’s decision. 56
U.S.L.W. 3556 (U.S. Feb. 22, 1988) (No. 87-1279). The Court will hear oral arguments in April,
1988. 56 U.S.L.W. 1128 (1988).

11. The separation of powers into three distinct branches of government is the direct product
of the first three articles of the United States Constitution, which divide power among Congress,
the President, and the courts. There is no requirement that the states follow the federal structure.
“ (Thel Constitution nowhere requires the states to have a tripartite system of government . . . .”
United Beverage Co. v. Indiana Alcoholic Beverage Comm’'n, 760 F.2d 155, 158 (7th Cir. 1985)
(citing Whalen v. United States, 445 U.S. 684, 689 n.4 (1980)); Mayor v. Education Equality
League, 415 U.S. 605, 615 & n.13 (1974)). Clearly, however, certain types of separation seem
compelled by the due process clause of the Fourteenth Amendment. A state would not be free,
for example, to have the prosecutor in a criminal case also serve as the judge.

12. 342 F.2d 167 (5th Cir.), cert, denied, 381 U.S. 935 (1965).

13. Id. at 194 (Wisdom, J., concurring specially).

14. 1d. at 194-95 (Wisdom, J., concurring specially).
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the perjury indictment,” but the trial judge ordered him to sign it.® When he
refused, the judge held him in contempt,T crystalizing the issue: Do the courts
have the inherent power to compel the initiation of a criminal prosecution
when the Executive decides to forgo it?

The Fifth Circuit, in a landmark decision, vacated the contempt order, find-
ing that the decision to commence prosecution belonged exclusively to the Ex-
ecutive, at least in the absence of corruption.® Specifically, the court noted
that while the U.S. Attorney was a member of the bar and an officer of the
court, he was nevertheless an executive official

and as an officer of the executive department ... he exercises a
discretion as to whether or not there shall be a prosecution in a
particular case. It follows, as an incident of the constitutional sepa-
ration of powers, that the courts are not to interfere with the free
exercise of the discretionary powers of the attorneys of the United
States in their control over criminal prosecutions.”

The court further noted that the provision of Rule 7 requiring the U.S. Attor-
ney’s signature on an indictment implicitly recognizes the Executive’s power to
determine whether to bring a charge that the grand jury believes warranted.22
Several other courts have acknowledged Cox as authoritative,2 and none has
rejected its holding.

B. The Ethics in Government Act of 1978

1. Background

Although Cox is decisive as to the exclusivity of executive authority in the
commencement of criminal cases, one should remember that the case arose
where there was a difference of opinion between the Executive and the Judici-

15. Id. at 169. It appears that the decision not to prosecute was grounded in both fact and
policy. Because the two witnesses had tried on numerous occasions to register to vote, each time
without success, attorneys in the Department of Justice felt that erroneous testimony in the voter
registration suit was the product of confusion stemming from their numerous unsuccessful at-
tempts at registration, rather than of willfulness. As a matter of policy, the Department of Justice
felt that prosecution of the two witnesses for perjury would intimidate potential witnesses in other
cases and thereby significantly impede the Department of Justice’s voter registration efforts. Id. at
196 (Wisdom, J., concurring specially).

16. Id. at 169. Rule 7(c) of the Federal Rules of Criminal Procedure requires that an indict-
ment be signed by the United States Attorney.

17. 1d. at 169-70.

18. Id. at 172

19. Zd. at 171 (citations omitted).

20. Id.

21. Nathan v. Smith, 737 F.2d 1069, 1078 (D.C. Cir. 1984) (Bork, J., concurring); United
States v. Vague, 697 F.2d 805, 807 (7th Cir. 1983); In re An Application for Appointment of
Independent Counsel, 596 F. Supp. 1465, 1470 (E.D.N.Y. 1984); In re Grand Jury Impaneled
January 1969, 315 F. Supp. 662, 673 (D. Md. 1970).
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ary as to whether criminal charges should be brought and where the district
court’s exercise presumed an inherent judicial power to initiate prosecution.
Not all judicial involvement in the decision to initiate a prosecution, however,
necessarily involves a conflict with the Executive. Furthermore, not all such
involvement must rest on the courts’ inherent powers. On the contrary, Con-
gress, through Title VI of the Ethics in Government Act of 1978, has given
the courts a ministerial role in the potential initiation of prosecution in certain
cases. We turn then to this attempt to legislate a role for the courts in the
initiation of a criminal case.

Since prosecution is an inherently executive function,2 a potential conflict
arises when the Executive must investigate itself, that is, when the investigator
and the investigated are the same entity. The problem is augmented by the
historical practice by presidents of both parties of appointing as the Attorney
General a close political associate. As a general rule, for the past half century
presidents have appointed as Attorney General either their campaign manager
or someone as close politically: Franklin Roosevelt and Homer Cummings,
Harry Truman and Howard McGrath, Dwight Eisenhower and Herbert Brow-
nell, John Kennedy and Robert Kennedy, Richard Nixon and John Mitchell,
Ronald Reagan and Edwin Meese. The exceptions to the general rule are not
remarkable: President Johnson retained the Justice Department he inherited
from President Kennedy; President Ford, in the aftermath of the Watergate
scandal, appointed Edward Levi; and President Carter appointed Griffin Bell,
a former Fifth Circuit judge, which was something of an anomaly.2Z This
practice obviously compounds the problems posed by Department of Justice
investigations of executive officials; potentially embarrassing political conse-
quences may arise precisely because the head of the investigative entity is a
political associate of the President.

Historically this problem has been resolved on a pragmatic basis. The
United States Attorney for the Southern District of New York, Emory Buck-
ner, investigated possible criminal conduct by President Harding’s Attorney
General.2d The Teapot Dome Affair, another Harding Administration scandal,
this time involving the Departments of the Interior and Navy, was uncovered
by legislative hearings.5 Congress adopted a resolution calling for the appoint-
ment of a special prosecutor, and President Coolidge appointed a Republican
and a Democrat who pursued the investigations to their conclusion.® Teapot

22. See supra note 1 (quoting Newman v. United States, 362 F.2d 479, 480 (D.C. Cir. 1967)).

23. See Tuerkheimer, The Executive Investigates lItself, 65 Calif. L. Rev. 597, 601 & n.28
(1977) (stating that most recent presidents have appointed a close political associate to office of
Attorney General): see also N.Y. Times, Nov. 23, 1963, § 1, at 1, col. 2 (reporting that President
Johnson, in aftermath of President Kennedy’s assassination, asked Kennedy’'s Cabinet members to
remain): N.Y. Times, Jan. 23, 1984, at A16, col. 6 (describing Attorney General Meese as “long-
time associate of President Reagan”); see generally N.Y. Times, Jan. 30, 1984, at Al4, col. 3
(describing close relationship between Attorney General Meese and President Reagan).

24. M. Mayer, Emory Buckner 209-36 (1968); Tuerkheimer, supra note 16, at 604.

25. Tuerkheimer, supra note 23, at 605.

26. Id. at 605-06.
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Dome, however, involved criminality in the Harding Administration which was
investigated and prosecuted under the successor administration of President
Coolidge. Thus, the Teapot Dome investigation did not in the strict sense
present the case of an administration investigating its own officials.

The Watergate scandal, however, exemplified the problem of the Executive
investigating itself and provided the impetus for Title VI of the Ethics in Gov-
ernment Act of 1978.Z The investigation into the cover-up of the Watergate
burglary involved potential targets who were high officials in the Nixon Justice
Department, including the President’s former Attorney General and campaign
manager, John Mitchell, and, of course, the President himself. The investiga-
tion took place during the end of President Nixon’s first term and the begin-
ning of his second. Several months after the second inauguration, and upon
the resignation of Mitchell’s successor, Richard Kleindeinst, Attorney General-
designate Elliott Richardson promised the Senate Judiciary Committee during
the confirmation process that, if confirmed, he would appoint a special prose-
cutor to handle the Watergate investigation. He specifically promised that such
a prosecutor would be independent of the Administration and assured the
Committee that he would be removed only for gross improprieties. Shortly
thereafter, Archibald Cox was appointed.

Cox, whose term lasted less than six months, was fired for acts hardly con-
stituting gross improprieties. When Cox refused to cooperate with the Admin-
istration and insisted on obtaining White House tape recordings to which the
courts said he was entitled, President Nixon directed Richardson to fire Cox.
Richardson, because of the commitment he had made to the Senate Judiciary
Committee, refused and resigned. His deputy, William Ruckelshaus had made
an identical commitment to the Committee during his confirmation process.
He also refused to fire Cox and was himself fired. Finally, Solicitor General
Robert Bork, whose appointment antedated the Watergate controversy and
who therefore had made no commitments about a special prosecutor to any-
one, fired Cox.3B

The matter did not end there. The political firestorm that resulted from
what is called the “Saturday Night Massacre’” compelled the President to ap-
point a new special prosecutor. In appointing Leon Jaworski, Nixon gave even
more emphatic guarantees of prosecutorial independence than in appointing
Cox.ZBWhile the District Court for the District of Columbia subsequently
found the Cox firing illegal,® it did not do so until months after the firing.
The implications of presidential control over a special prosecutor employed by
the Executive Branch was not lost on Congress. With this recent history in
mind, Congress passed the Ethics in Government Act of 1978.

27. E.g., S. Rep. No. 170, 95th Cong., 2d Sess. 3 (1978).

28. Watergate Special Prosecution Force Report 4-5, 9 (1975); Tuerkheimer, supra note
23, at 610-11.

29. Watergate Special Prosecution Force Report 11, 183 (1975); Tuerkheimer, supra note
23, at 611.

30. Nader v. Bork, 366 F. Supp. 104, 110 (D.D.C. 1973).
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2. Provisions and Constitutionality

Title VI of the Ethics Act addresses the Executive’s conflict of interest by
creating a division of the United States Court of Appeals for the District of
Columbia Circuit (the “Special Division”),” and requiring it to appoint an
independent counsel on the application of the Attorney General.® The Act di-
rects the Attorney General to initiate a preliminary investigation on receipt of
information “sufficient to constitute grounds to investigate” 3whether certain
high-level executive officials” have violated a serious federal law.3 The Attor-
ney General must apply to the Special Division for the appointment of an
independent counsel if, after completing the preliminary investigation, he “de-
termines that there are reasonable grounds to believe that further investigation
is warranted” 3 or if he fails to make any determination within ninety days of
the initiation of the preliminary investigation.3

Title VI vests independent counsel with “full power and independent author-
ity to exercise all investigative and prosecutorial functions and powers of the

31. Pub. L. No. 95-521, § 602(a), 92 Stat. 1824, 1873 (1978) (codified as amended at 28
U.S.C. 8§ 49 (1982)), amended by Reauthorization Act of 1987, supra note 10, § 4, 101 Stat.
1293, 1307. The Special Division is comprised of three judges, appointed by the Chief Justice of
the U.S. Supreme Court, one of whom must be a judge on the D.C. Circuit Court. Id. § 49(a),
(d). Members of the Special Division serve two year terms. Id. § 49(a).

32. 28 U.S.C. § 593(b), amended by Reauthorization Act of 1987, supra note 10, § 2, 101
Stat. 1293, 1298.

33. Id. 8§ 591(a), amended by Reauthorization Act of 1987, supra note 10, § 2, 101 Stat. 1293,
1293.

34. Potential subjects of a preliminary investigation include the President, Vice-President, Di-
rector of the CIA, Cabinet-level officials, senior Justice Department officers, id. § 591(b)(I)-(5),
certain former executive officials, id. § 591(b)(6)-(7), high-level officials in the President’'s national
campaign committee, id. § 591(b)(8), and any other person, the investigation of whom by the
Department of Justice “ may result in a personal, financial, or political conflict of interest.” I1d. §
591(c), amended by Reauthorization Act of 1987, supra note 10, § 2, 101 Stat. 1293, 1294.

35. Id. § 591(a) (“ any Federal criminal law other than a violation classified as a Class B or C
misdemeanor or an infraction.” ), as amended by Reauthorization Act of 1987, supra note 10, § 2,
101 Stat. 1293, 1293.

The Attorney General has fifteen days after receiving the information to determine whether
grounds for a preliminary investigation exist. Reauthorization Act of 1987, supra note 10, § 2,
101 Stat. 1293, 1294 (to be codified at 28 U.S.C. § 591(d)(2)), and in making this determination
may consider only the specificity of the information and the credibility of its source. Reauthoriza-
tion Act of 1987, supra note 10, § 2, 101 Stat. 1293, 1294 (to be codified at 28 U.S.C. §
591(d)(1)). If the Attorney General has a “current or recent personal or financial relationship”
with the subject of the information, he must recuse himself and delegate his investigative duties.
Reauthorization Act of 1987, supra note 10, § 2, 101 Stat. 1293, 1294-95 (to be codified at 28
U.S.C. § 591(e)).

36. 28 U.S.C. § 592(c)(1)(A), as amended by Reauthorization Act of 1987, supra note 10, § 2,
101 Stat. 1293, 1296. In making this determination, the Attorney General must comply with estab-
lished Department of Justice policies. Id. § 592(c)(1), as amended by Reauthorization Act of 1987,
supra note 10, § 2, 101 Stat. 1293, 1296.

37. zf. § 591(c)(1)(B), as amended by Reauthorization Act of 1987, supra note 10, § 2, 101
Stat. 1293, 1296.
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Department of Justice . . . A counsel may obtain Department assistance,”
but must comply with Department policies.® However, the Department must
suspend any investigation or other proceeding regarding any matter within the
prosecutorial jurisdiction of the independent counsel.4 The Special Division de-
fines the counsel’s jurisdiction initially, and may expand it on the request of
the Attorney General.48The counsel must make periodic reports to the Special
Divisions and, as he considers appropriate, to Congress.4 An independent
counsel may be removed from office only by the Attorney General and only
for good cause.b If the Attorney General removes an independent counsel, he
must report to the Special Division and the Senate and House Judiciary Com-
mittees, specifying the grounds for removal,46 and the counsel may obtain ju-
dicial review of the Attorney General’s action.&# An office of an independent
counsel may be terminated by the Special Division®8 or the counsel himself.®
The constitutional basis for Title VI is the Inferior Appointments Clause,
which, after spelling out the presidential appointment powers, states that “the
Congress may by Law vest the Appointment of such inferior Officers, as they
think proper, in the President alone, in the Courts of Law, or in the Heads

38. /</. § 594(a), amended by Reauthorization Act of 1987, supra note 10, § 2, 101 Stat. 1293,
1300.

39. Id. § 594(d), amended by Reauthorization Act of 1987, supra note 10, § 2, 101 Stat. 1293,
1301.

40. 1d. 8 594(f), amended by Reauthorization Act of 1987, supra note 10, § 2, 101 Stat. 1293,
1301.

41. |1d. § 597, amended by Reauthorization Act of 1987, supra note 10, § 2, 101 Stat. 1293,
1306.

42, Id. 8§ 593(b)(3), (c)(1), as amended by Reauthorization Act of 1987, supra note 10, § 2,
101 Stat. 1293, 1298.

43. Reauthorization Act of 1987. supra note 10, § 2, 101 Stat. 1293, 1301-02 (to be codified at
28 U.S.C. § 594(h)(1)). The Special Division may release these reports as it deems appropriate.
/</., 101 Stat. 1293, 1302 (to be codified at 28 U.S.C. § 594(hX2)).

44. 28 U.S.C. § 595, amended by Reauthorization Act of 1987, supra note 10, § 2, 101 Stat.
1293, 1304.

45. 1d. § 596(a)(1), amended by Reauthorization Act of 1987, supra note 10, § 2, 101 Stat.
1293, 1304-05.

46. 1d. 8 596(a)(2), amended by Reauthorization Act of 1987, supra note 10, § 2, 101 Stat.
1293, 1305.

47. 1d. § 596(axX3), amended by Reauthorization Act of 1987, supra note 10, § 2, 101 Stat.
1293, 1305.

Conceivably, a controversy might arise between the Judiciary and the Executive over the circum-
stances of a counsel's removal that necessarily involves a decision whether to prosecute. However,
such a speculative and unlikely controversy should not affect the constitutionality of Title VI.

48. The Special Division may terminate the office “on the ground that the investigation of all
matters within the prosecutorial jurisdiction of such independent counsel . . . and any resulting
prosecutions, have been completed or so substantially completed that it would be appropriate for
the Department of Justice to complete such investigations and prosecutions.” Id. 8§ 596(b)(2), as
amended by Reauthorization Act of 1987, supra note 10, § 2, 101 Stat. 1293, 1305.

49. An independent counsel may terminate his own office on substantially the same ground as
the Special Division. Id. 8§ 596(b)(1), amended by Reauthorization Act of 1987, supra note 10, §
2, 101 Stat. 1293, 1305.
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of Departments.”® Whether the Special Division may constitutionally appoint
independent counsel under Title VI is the subject of pending litigation in the
District of Columbia.g

The caselaw does not provide a clear resolution of this question. The Su-
preme Court spoke its first word on the authority of Congress to permit judi-
cial appointments in 1839 in In re Hennen,*1 a case dealing with a statute
giving the Judiciary the power to appoint court clerks. The Court said that
the appointment power under the Inferior Appointments Clause “was, no
doubt, intended to be exercised by the department of the government to which
the officer to be appointed most appropriately belonged.”5 The Court went
on to note that court clerks obviously “belong” to the courts of law, and that
therefore Congress could give the courts the power to appoint such functionar-
ies.% Since the courts were properly vested with the power to appoint, the
Court noted, the power of removal was incident to the power of appoint-
ment.% The removal of the clerks, therefore, was justified.

Standing alone, Hennen does not suggest any landmark constitutional doc-
trine. It seems clear that the courts should have the power to appoint their
clerks and, in appropriate circumstances, to remove them. The quoted lan-
guage in Hennen, however, suggests that the powers granted under the Inferior
Appointments Clause are limited to instances where the officer to be ap-
pointed would exercise powers which most appropriately belong to the depart-
ment in which the officer is to be appointed. Hennen, however, has not been
narrowly construed.

In a later Supreme Court case, Ex parte Siebold,% the Court evaluated the
constitutionality of a provision authorizing federal courts to appoint election
supervisors.57 Specifically, the statute provided that judges appoint two election
supervisors for every election district in certain cities or towns.®B The appoint-
ment of such election supervisors was challenged on the ground that the au-
thorizing statute imposed upon the court duties that were not judicial.® The

50. U.S. Const, art Il, § 2, cl. 2.

51. Michael Deaver, the first person indicted by an independent counsel, infra note 75 and
accompanying text, challenged the constitutional authority of the counsel on separation of powers
grounds. The district court denied Deaver’'s motion to enjoin the prosecution and Deaver appealed
to the United States Court of Appeals for the District of Columbia Circuit. In an order dated
March 17, 1987, the court affirmed the district court’s denial of a preliminary injunction without
reaching the constitutional questions. No. 87-5056 (D.C. Cir. June 15, 1987).

The D.C. Circuit court recently held Title VI unconstitutional, and the Supreme Court will here
the issue in April. See supra note 10 (discussing procedural history of In re Sealed Case).

52. 38 U.S. (13 Pet.) 230 (1839).

53. 1d. at 258.

54. Id.

55. Id. at 259.

56. 100 U.S. 371 (1879).

57. The provision in question appears to have been a law passed during Reconstruction aimed
at insuring black participation in elections.

58. 100 U.S. at 379.

59. Id. at 397.
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argument was specifically advanced that no power can be conferred upon the
courts to appoint officers whose duties are not judicial in nature.®

The Siebold Court, in addressing this argument, quoted the Inferior Ap-
pointments Clause and then added that

it is no doubt usual and proper to vest the appointment of inferior
officers in that department of the government, executive or judicial,
or in that particular executive department to which the duties of
such officers appertain. But there is no absolute requirement to this
effect in the Constitution, and if there were, it would be difficult in
many cases to determine to which department an office properly be-
longed.a

The Court cited the example of a United States Marshal with the observation
that a Marshal is an executive officer in the Department of Justice, but also,
“pre-eminently,” an officer of the courts.@ After dwelling on the ambiguity of
the Marshal’s position, the Court noted that “as the Constitution stands, the
selection of the appointing power, as between the functionaries named, is a
matter resting in the discretion of Congress.” 6

This could have ended the discussion, but for the precedent of Hennen. The
Siebold Court directed its attention to that part of Hennen which stated that
appointments under Article 1, Section 2, were “no doubt, intended to be ex-
ercised by the department of the government to which the officer to be ap-
pointed most appropriately belonged.” 64 In addressing this argument, the
Siebold Court stated that the quoted language “was not intended to define the
constitutional power of Congress in this regard, but rather to express the law
or rule by which it should be governed.”& Despite this rather ambiguous, and
seemingly tautological language, the Siebold Court did not retract the language
in Hennen that there should be congruity between the entity appointing the
official and the function to be exercised by the appointed official.

Continuing to examine precedent, the Siebold Court noted that the kind of
appointment power granted by Congress that the courts declined to exercise in
earlier cases was different from the appointment of election supervisors.& It
referred to a 1792 law which required the circuit courts to examine claims to
pensions arising from the American Revolution and an 1849 law authorizing
Florida judges to examine and adjudicate claims for injuries to inhabitants of
Florida caused by the American army in 1812.67 The Court then simply con-
cluded that “in the present case there is no such incongruity in the duty re-

60. Id.

61. Id.

62. Id.

63. Id. at 397-98.

64. In re Hennen, 38 U.S. (13 Pet.) at 257.
65. Ex parte Siebold, 100 U.S. at 398.

66. Id.

67. Id.
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quired as to excuse the courts from its performance, or to render their acts
void.” 8

It would seem that the supervision of elections by court-appointed officers is
at least as far removed from the judicial function as the adjudication of
claims for injuries attributable to the United States Army or the examination
of pension claims, functions which the Supreme Court has held to be legiti-
mately declined by the Judiciary. Siebold therefore is a departure from the
language of Hennen and supports the constitutionality of judicial appointees
functioning in a non-judicial setting. Given the way Siebold interprets Hennen,
however, the extent of the departure and its conceptual basis are not clear.

This lack of clarity can be seen in Hobson v. Hansen,® a three-judge panel
decision which upheld the power of Congress to authorize the District of Co-
lumbia District Court judges to appoint members of the District of Columbia
Board of Education.® The panel split, the majority finding that the broader
language of Siebold permitted the judicial appointment of members of the
Board of Education,7l and the dissenting opinion concluding that the incongru-
ity standard of Siebold made such an appointment unconstitutional.72

There is very little in the history of Article Il to assist in resolving the
scope of the appointment power that Congress can give to the courts. The
Inferior Appointments Clause was presented, rejected by an equal vote, recon-
sidered, and adopted all on the same day with no indication as to its intended
scope.® In discussing the clause in the First Congress, Roger Sherman, who
seconded the motion to adopt it, said

the convention, who formed this constitution, thought it would tend
to secure liberties of the people, if they prohibited the President
from the sole appointment of all officers. They knew that the
Crown ... , by having that prerogative has been enabled to swal-
low up the whole Administration . . . but this Government is differ-
ent, and intended by the people to be different. %4

This may explain why the clause is found in Article Il. Most powers of Con-
gress are delineated in Article I; Article Il deals with the powers of the Presi-
dent. The presence of a grant of power to Congress in Article 11 may well
suggest, as Sherman stated, that it was intended to dilute the power of the
President.

It seems, therefore, that the constitutionality of Title VI is not inexorably
resolved by existing law, although Ex parte Siebold and the scant historical
background point toward its constitutionality. While the congruity test relied

68. id.

69. 265 F. Supp. 902 (D.D.C. 1967).

70. 1d. at 906.

71. Id. at 912-15.

72. 1d. at 921 (Skelly, J., dissenting).

73. Il M. Farrand, Records of the Federal Convention of 1787, at 627 (1974).
74. HI M. Farrand, supra note 73, at 357.
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on by the dissent in Hobson would suggest that Congress cannot authorize the
judicial appointment of an independent counsel, the congruity test has never
been formally adopted by the Supreme Court in a case in which it found a
lack of congruity. Certainly, the functions exercised by the judicial appointees
in Siebold and Hobson were not judicial functions in the conventional sense.
Within this thin historical and inconclusive precedential setting, it is this wri-
ter’s conclusion that Title VI of the Ethics in Government Act should be up-
held.

There are several reasons for its constitutionality, aside from the support
that can be drawn from Roger Sherman’s remarks and Ex parte Siebold. First,
the actual degree of judicial involvement in the prosecutorial process is mini-
mal: the Special Division appoints an independent counsel only on the applica-
tion of the Attorney General. It makes no judicial determination about the
appropriateness of bringing a charge. Indeed, until the Deaver indictment, in
every case where the Act had been invoked, the counsel’s decision was not to
charge.®

This is not a minor consideration. Cox involved a clear conflict between two
branches of government and an effort by the Judiciary to resolve that conflict
by assuming the power to compel the initiation of prosecution. Under Title
VI, the Judiciary assumes no such power and may not, by statutory defini-
tion, presume to act on a difference of opinion with the Executive.® The Ju-
diciary’s role is entirely ministerial, much like its role in the immunity setting,
where the courts must confer immunity if the Executive has followed the pre-
scribed procedures.77 Once the appointment has been made, the independent
counsel is under no control by the Special Division and is removable only by
the Attorney General. ®The exercise by the Judiciary of prosecutorial power
under Title VI is both minimal and not in conflict with the Executive.7

If one proceeds on the theory that powers are separated to insure that an
individual cannot be overwhelmed by the exercise of total governmental muscle

75. N.Y. Times, Feb. 25, 1987, § 1, at 1, col. 1. On July 17, 1987, a second person, Lyn
Nofziger, was indicted by a different independent counsel. N.Y. Times, July 18, 1987, § 1, at 1,
col. 1

76. See 28 U.S.C. § 593(b)(1), (3), as amended by Reauthorization Act of 1987, supra note 10,
§ 2, 101 Stat. 1293, 1298 (providing Special Division with no discretion in decision whether to
appoint independent counsel and directing Special Division to define counsel's prosecutorial juris-
diction in accordance with scope of Attorney General's application).

77. See generally 18 U.S.C. 88 6001-6005 (1982) (federal immunity statute).

78. 28 U.S.C. § 596(a), amended by Reauthorization Act of 1987, supra note 10, § 2, 101
Stat. 1293, 1304-05.

79. See The Federalist, No. 47, at 337-38 (J. Madison) (Wright ed. 1961) (“ On the slightest
view of the British Constitution, we must perceive that the legislative, executive, and judiciary
departments are by no means totally separate and distinct from each other. . . . His (Montes-
quieu’s] meaning . . . can amount to no more than this, that where the whole power of one
department is exercised by the same hands which possess the whole power of another department,
the fundamental principles of a free constitution are subverted.” (emphasis in original)); see also 1
N. Singer, Statutes and Statutory Construction § 3.06, at 52 (4th ed. 1985) (stating that
exercise of power is permitted if essential to discharge of primary function, if not assumption of
whole power of another department, and if it does not jeopardize individual liberty).
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by one entity, then the constitutionality of the Act is equally evident. The
spectre of a hybrid form of governmental power unchecked by traditional res-
traints is simply inappropriate imagery for an independent counsel appointed
under Title VI. Aside from the restraint provided by the public spotlight inevi-
table in these cases, the courts provide the identical check on the actions of
an independent counsel that they otherwise provide, safeguarding not just indi-
vidual rights® but institutional rights as well.8 Ultimately, of course, the Pres-
ident retains the power to pardon, which provides another restraint.

Finally, there is a pragmatic consideration. The Act’s authorization of judi-
cial appointment of an independent counsel is an effort to resolve what is
otherwise an insoluble dilemma: how to preserve public respect for and accep-
tance of prosecutorial decisions involving high-level political figures where the
colleagues and political peers of those figures would otherwise make the prose-
cutorial judgment.® In the last analysis, a political Executive cannot investigate
itself and hope to retain public confidence in the fairness of the investigation,
especially where the investigation, as will often be appropriate, does not result
in prosecution. Public confidence in the fair application of the criminal law is
necessary to any system of law. The actual intrusion of the Judiciary into the
executive function of prosecution is minimal under Title VI. Congress drafted
an elaborate and perhaps cumbersome system in order to resolve an otherwise
intractable problem. Whatever gaps in reasoning may appear in Siebold, the
Supreme Court may have been right when it said that when it comes to the
power to appoint, it is best to defer to the discretion of Congress.&8Indeed,
that is the very wording of the Inferior Appointments Clause: “Congress may
by Law vest the Appointment of such inferior Officers as they think proper

. in the Courts of Law . ... 84

I1l. Termination of Prosecution

Most criminal cases end either with a finding by the trier of fact or with a
guilty plea. In either case, the prosecutorial and judicial functions mesh per-

80. See, e.g., United States v. DeMarco, 550 F.2d 1224, 1227-28 (5th Cir.) (affirming dismissal
of indictment obtained by Watergate Special Prosecutor Force on ground of improper prosecuto-
rial intimidation of defendants), cert, denied, 434 U.S. 827 (1977).

81. In United States v. Deaver, an independent counsel appointed under Title VI sought to
subpeona an official of the Canadian Embassy to testify as a witness against the defendant,
claiming that diplomatic immunity had been waived. The Justice Department concurred in the
position of the Canadian Government that there had been no waiver, and the court quashed the
subpoena. N.Y. Times, June 23, 1987, § 1, at 13, col. 1

82. The present situation with Attorney General Meese affords a perfect illustration of the
need for an investigative entity separate from the Attorney General. His possible illegal involve-
ment in Wedtech, N.Y. Times, June 17, 1987, § 1, at |, col. 4, his role in the “Iran-Contra”
matter and certainly his involvement at the early stages of the investigation of this matter, when
documents were shredded, N.Y. Times, June 26, 1987, § 1, at 1, col. |, each might justify the
appointment of an independent counsel. It would be hard to imagine an independent investigation
conducted either by Meese or someone acting under his authority.

83. Ex parte Siebold, 100 U.S. at 397-98; see supra text accompanying note 63 (discussing and
quoting Siebold}.

84. U.S. Const, art. Il, §2, cl. 2.
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fectly. When, however, the prosecution moves to dismiss charges, under Fed-
eral Rule of Criminal Procedure 48(a), or there is a guilty plea to some but
not all charges, under Rule 11, the possibility for collision exists and from
time to time surfaces.

A. Rule 48(a): Dismissal of Pending Charges

Federal Rule of Criminal Procedure 48(a) provides the framework for the
dismissal of pending criminal charges. Rule 48(a) authorizes the prosecution,
with leave of court, to file a dismissal of an indictment, information or com-
plaint. If filed during the trial, the consent of the defendant is required.& At
common law, the Attorney General was free to dismiss a case without court
approval.& By the time Rule 48(a) was adopted, however, thirty states had
modified the common law rule to require court approval for dismissal of
pending criminal charges.8 This change was not reflected in the first draft of
Rule 48(a), which contained no requirement for judicial sanctioning of dismis-
sals.8 The Supreme Court, reacting to the first draft, asked whether the pro-
posal was the law “and should it be the law, any more than that the
Government can confess error on appeal in a criminal case without consent of
the court?”® In a resubmitted draft of Rule 48(a) the Committee still made
no changes. The Court, however, on its own initiative, deleted language that
would have given the Attorney General the absolute right to dismiss and in-
serted instead the wording requiring consent of the court for dismissal.D While
it is clear that the Supreme Court, in altering Rule 48(a), intended to change
the common law rule, it is not obvious what standard the courts are to use in
ruling on a Rule 48(a) application. An early decision under Rule 48(a) sug-
gested that the court should exercise “a sound discretion in the premises,”d
which is not a very helpful guide on such a fundamental question.

Perhaps the first clear and expansive discussion of the substantive import of
the words “by leave of court” as they appear in Rule 48(a) came in United
States v. Greater Blouse, Skirt and Neckwear Contractors Association.® In

85. Fed. R. Crim. P. 48(a) provides:

(a) By Attorney for Government. The Attorney General or the United States attorney
may by leave of court file a dismissal of an indictment, information or complaint
and the prosecution shall thereupon terminate. Such a dismissal may not be filed
during the trial without the consent of the defendant.

86. Confiscation Cases, 74 U.S. (7 Wall) 454, 457 (1868).

87. United States v. Cowan, 524 F.2d 504, 509-10 & nn.11-13 (5th Cir. 1975), cert, denied,
425 U.S. 971 (1976).

88. Id. at 510.

89. Id. (citing Young v. United States, 315 U.S. 257, 259 (1942) (holding that confession of
error by Solicitor General in case then before Supreme Court did not preclude review of case by
Court on merits)).

90. Id.

91. United States v. Doe, 101 F. Supp. 609, 611 (D. Conn. 1951).

92. 228 F. Supp. 483 (S.D.N.Y. 1964) (hereinafter Greater Blouse], Greater Blouse appears
odd in that one of the defendants contested the government’s motion for a dismissal, but virtually
every contested dismissal motion will involve an unusual case.
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Greater Blouse, an antitrust suit had been filed against a number of defen-
dants. After the suit had been pending for several years, the government
moved to dismiss on the ground that its case was insufficient. One of the
defendants, which felt that it had been coerced into violations of the antitrust
laws by the others and therefore had a viable defense, opposed the motion to
dismiss because it found that the continued existence of the indictment had
caused the coercive practices of the other defendants to abate. As the district
court expressed it, the indictment served as an "in terrorem force” working
for the benefit of the defendant opposing the motion to dismiss.” Neverthe-
less, the court noted, the purpose of an indictment is not to aid the private
interests of the parties.”

In ruling on the motion to dismiss, the district court noted initially that the
judgment of the Attorney General that the evidence was insufficient had to be
given great weight.” This weight was augmented by the presumption that he
was acting in good faith. The court also noted, however, that these two prem-
ises alone could not be conclusive. If they were, then the court approval re-
quired under Rule 48(a) would have no effect.® The district court then stated
that to deny the request of the Executive, “it must clearly and convincingly
appear that the public interest requires its refusal.” &7

After noting the absence of criteria in Rule 48(a) and the “scant” historical
material as to its intended scope, the court stated that the rule contemplated
public exposure of the reasons for dropping criminal charges.® If such public
disclosure reveals that there were substantial and real grounds for the pro-
posed dismissal, other than the harassment of the defendant, the court must
grant the motion.® It ruled that in the case before it, the government had
adequately spelled out the reasons for dismissal of the seven-year-old charges
and it granted the motion to dismiss. After the court granted the motion, it
asked the obvious question: “Should the motion be denied, what next?” It
observed that the Attorney General could simply decide not to move the case
for trial and “in that circumstance [the court] would be without power to
issue a mandamus or other order to compel prosecution of the indictment,
since such a direction would invade the traditional separation of powers doc-
trine.” X0 In that posture, the case would lie dormant and each defendant
would eventually be able to move successfully, under Rule 48(b), for a dis-

93. Id. at 490.

94. Id.

95. Id. at 486.

96. Id.

97. W.

98. td.

99. td. at 486-87. Since jeopardy does not attach until a jury is impanelled, Crist v. Bretz, 437
U.S. 28, 35 (1978), or when the first witness is sworn in a non-jury case, id. at 37 n.15, there is
at least a theoretical possibility of harassment in pre-trial dismissal and recharging.

100. Greater Blouse, 228 F. Supp. at 489-90 (citing Marbury v. Madison, 5 U.S. (1 Cranch)
137, 165-66 (1803) (defining traditional separation of powers doctrine which states that only Presi-
dent and officers appointed by him may perform executive duties)).
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missal because of a delayed trial. X1 The court’s discussion reveals the fragile
nature of the judicial power granted under Rule 48(a). While for reasons of
comity the prosecution may accede to a judicial refusal to dismiss,(Hthe Exec-
utive has not always done so.

In United States v. Cowan,1l the Executive’s desire to end an ongoing case
and the Judiciary’s desire to continue collided head on. Cowan is significant
not only in its resolution of this collision, but in its demonstration of the
interplay between Rule 48(a) and Rule 11(e), X% which relates to judicial in-
volvement in guilty pleas. In Cowan, the defendant had been charged in a
multi-count indictment in the Northern District of Texas. Subsequently, he
reached a plea agreement with the Watergate Special Prosecution Force which
required that he plead guilty to a two-year felony charge in the District of
Columbia, that he cooperate in a criminal case there, and that the government
move to dismiss the Texas charges.Xb The motion to dismiss was made under
Rule 48(a), and the reasons for the motion were brought to the attention of
the judge: the defendant would cooperate on a major public corruption case
and plead guilty to the felony charge in Washington.1®

The district court denied the motion, finding that the disparity in maximum
prison terms (thirty-five years on the Texas charges compared with two years
on the District of Columbia charges) was significant.1¥ Further, the decision
by local Texas authorities to drop their investigation and cooperate with the
federal government “alone” warranted denial of the motion.18 The court pro-
ceeded on the assumption that “every indication is that the United States will
go forward in this case upon the court’s overruling the motion to dismiss.” X®

The court was wrong. Pursuant to directions from the Justice Department in
Washington, the United States Attorney for the Northern District of Texas
refused to prepare the case for trial, and filed a notice to that effect.110 Thus,
the scenario contemplated in Greater Blouse materialized. Presumably in reli-
ance on the language of the dissent in Cox that “in the unlikely event of bad
faith or irrational action ... it may be that the court could appoint counsel
to prosecute the case,” M the district court in Cowan appointed two special
prosecutors. The court vested the prosecutors with “full authority to control
the course of investigation and litigation related to the offenses charged in the

10L td.

102. See infra note 162 and accompanying text (discussing cases in which appeal was made by
defendant after court rejected plea agreement).

103. 524 F.2d 504 (5th Cir. 1975). The author of this article was responsible for the Govern-
ment's brief in Cowan and argued the case before the Fifth Circuit.

104. See infra notes 134-68 and accompanying text (discussing relationship between Rule 11(e)
and Rule 48(a)).

105. United States v. Cowan. 524 F.2d at 506.

106. Id.

107. United States v. Cowan. 381 F. Supp. 214, 222-23 (N.D. Tex. 1974).

108. Id. at 223.

109. Id.

110. United States v. Cowan, 524 F.2d at 507.

111. United States v. Cox, 342 F.2d 167, 179 (5th Cir.) (Rives, Gewin, and Bell, JJ., concur-
ring in part and dissenting in part), cert, denied, 381 U.S. 935 (1965).
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indictment and to handle all aspects of the case to the same extent as a
United States Attorney in any criminal prosecution.” "2

The Fifth Circuit extensively reviewed the limited material available as to the
scope of Rule 48(a). It concluded that the Supreme Court intended to give
federal courts discretion broad enough to protect the public interest in the fair
administration of criminal justice.23 It noted also, however, that “‘[flew sub-
jects are less adapted to judicial review than the exercise by the Executive of
his discretion in deciding when and whether to institute criminal proceedings,
or what precise charge shall be made, or whether to dismiss a proceeding once
brought.” 4 The court concluded that Rule 48(a):

was [not] intended to confer on the Judiciary the power and au-
thority to usurp or interfere with the good faith exercise of the Ex-
ecutive power to take care that the laws are faithfully executed. The
rule was not promulgated to shift absolute power from the Execu-
tive to the Judicial Branch. Rather, it was intended as a power to
check power. The Executive remains the absolute judge of whether
a pending prosecution should be terminated. The exercise of its dis-
cretion with respect to the termination of pending prosecutions
should not be judicially disturbed unless clearly contrary to manifest
public interest.15

This language is not materially different from that in Greater Blouse, where
the court said that denial of a motion to dismiss must be clearly and convinc-
ingly justified by the public interest.16 The main thrust of the analysis of the
Cowan court is the same as that of Greater Blouse: A reviewing court must
ask whether the Executive’s determination that the public interest requires dis-
missal is ‘‘clearly erroneous.” If not, the court must acquiesce. When the
Cowan court applied this standard to the facts before it, it found a clear pub-
lic interest basis for the motion to dismiss. Since it found that the district
court had abused its limited discretion in denying the motion to dismiss, the
Fifth Circuit did not reach the constitutional issue raised by the appointment
of the two special prosecutors.1l

Subsequent cases dealing strictly with Rule 48(a) have followed Cowan. For
example, in United States v. Friedman,18 a variant of the Greater Blouse situ-
ation arose. Friedman, who had been convicted on labor racketeering charges,
was sentenced to three years imprisonment and fined. After his appeal, while
serving his sentence, he brought a new trial motion alleging that pertinent dis-
covery material had been improperly withheld from him. The government con-

112. United States v. Cowan, 396 F. Supp. 803, 806 (N.D. Tex. 1974).

113. United States v. Cowan, 524 F.2d at 512.

114. Id. (quoting Newman v. United States, 382 F.2d 479, 480 (D.C. Cir. 1967) (Burger, J.)).
115. Id. at 513.

116. Greater Blouse, 228 F. Supp. at 486.

117. United States v. Cowan, 524 F.2d at 515.

118. 107 F.R.D. 736 (N.D. Ohio 1985).
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ceded the allegations and applied for a dismissal under Rule 48(a). It asserted
that although the discovery material should have been turned over, this action
would have compromised government informants."9 Friedman objected to the
motion to dismiss because he sought vindication.®0

The Friedman court explicitly adopted the conclusion in Cowan that the
power given to the courts under Rule 48(a) was for the purpose of checking
the exercise of power by the Executive.l The standard was whether the rea-
sons given for dismissal were clearly contrary to public interest.12 The court
first found that the government was proceeding in good faith.12 Noting the
government’s desire to protect informants in an area as volatile as labor rack-
eteering, the court stated that “[i]t cannot be said then that the reasons ad-
vanced for dismissal here are ‘clearly contrary to the manifest public
interest.” ” 14

Thus, when the issue is purely one of dismissal of pending charges, the
standard is clear: Is there a rational basis for the executive determination that
the public interest compels dismissal? The judicial role is minimal.

B. Rule life): Plea Agreements

I. Introduction

Very few criminal cases end with Rule 48(a) applications. Most end with
some plea agreement between the defense lawyer and the prosecutor. Under
federal procedure, such agreements are subject to Rule 11(e) of the Federal
Rules of Criminal Procedure. Rule 11(e)(1) contemplates three types of plea
agreement: dismissal of other charges, recommendations as to sentence, or def-
inite agreements as to sentence. The court is prohibited from participating in
any discussions leading to such agreements.15 Under Rule 11(e)(2), any agree-

119. Id. at 737.

120. Id. at 739.

121. Id. at 740 (citing United States v. Cowan, 524 F.2d at 512-13; United States v. Cox, 342
F.2d at 190).

122. I1d. (quoting United States v. Cowan, 524 F.2d at 513).

123. Id.

124. 1d. at 742 (quoting United States v. Cowan, 524 F.2d at 513).

125. Federal Rule of Criminal Procedure 11(e) provides:

(e) Plea Agreement Procedure.

(1) In General. The attorney for the government and the attorney for the defen-
dant or the defendant when acting pro se may engage in discussions with a view
toward reaching an agreement that, upon the entering of a plea of guilty or nolo
contendere to a charged offense or to a lesser or related offense, the attorney for the
government will do any of the following:

(A) move for dismissal of other charges; or
(B) make a recommendation, or agree not to oppose the defendant's request,
for a particular sentence, with the understanding that such recommendation or re-
quest shall not be binding upon the court; or
(C) agree that a specific sentence is the appropriate disposition of the case.
The court shall not participate in any such discussions.
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ment entered into under subdivision (e)(1) must be disclosed to the court. If
the agreement relates to the dismissal of charges or contains a commitment as
to sentence, “the court may accept or reject the agreement, or may defer its
decision as to the acceptance or rejection until there has been an opportunity
to consider the presentence report.” If the agreement contains only a recom-
mendation as to sentence, the court must indicate to the defendant that if the
court does not follow the recommendation, the defendant has no right to
withdraw the plea.1® Nothing in Rule 11 defines criteria for acceptance or re-
jection of a plea agreement; the decision is left to the discretion of the
judge. 7

2. The Sentencing Function

The general scheme for sentence and release involves all three branches of
government. Initially, Congress defines certain conduct as criminal and pro-
vides for corresponding penalties. The United States Attorneys office, together
with the grand jury, when they charge, determine the maximum penalty and,
where the statute provides for a mandatory minimum, the minimum penalty as
well. The court imposes, within the range of minimum and maximum, the de-
fendant’s sentence. The Justice Department, through the Department of Pa-
role, decides when, within the existing statutory framework, an incarcerated
person shall be released. The President, ultimately, has the power to pardon.

Thus, the entire process of sentencing and release is not simply an exercise
of judicial power. In the third phase of the process, however, the sentencing
phase, it seems clear that the power that is exercised is exclusively judicial.
“Sentencing is the exclusive function of the judge . .. ; the prosecutor has no
authority to guarantee any aspect of sentencing.” 1B Any effort to bind the

126. Federal Rule of Criminal Procedure 11(e)(2) provides:

(2) Notice of Such Agreement. If a plea agreement has been reached by the par-
ties, the court shall, on the record, require the disclosure of the agreement in open
court or, on a showing of good cause, in camera, at the time the plea is offered. If
the agreement is of the type specified in subdivision (e)(1)(A) or (C), the court may
accept or reject the agreement, or may defer its decision as to the acceptance or
rejection until there has been an opportunity to consider the presentence report. If
the agreement is of the type specified in subdivision (e)(1)(B), the court shall advise
the defendant that if the court does not accept the recommendation or request the
defendant nevertheless has no right to withdraw his plea.

127. Fed. R. Crim. P. 11, advisory committee note; see United States v. Bean, 564 F.2d 700,
703 (5th Cir. 1977) (stating that court considering plea bargain has same broad discretion as sen-
tencing court, which is not subject to review unless “a gross abuse of discretion is involved.”)
(citing United States v. Weiner, 418 F.2d 849 (1969)).

128. United States v. McCord, 664 F.2d 60, 62 (5th Cir. 1981).

A significant separation of powers question has been raised with respect to the proposed sen-
tencing guidelines. See Morrison, Nat'l L.J., Jan. 26, 1987, at 15. This article will not explore
that question since it deals with a possibly illegal delegation of legislative, rather than executive,
authority to a judicial officer.
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court with a sentence negotiated under Rule 11(e)(1)(B) would impermissibly
intrude on the judicial function. As the Ninth Circuit stated in United States
v. Hernandez-Salazar,'9 “to shackle [the judge] with mandatory enforcement
of agreements between counsel would result in a dangerous inroad in our sys-
tem of justice.” IO Therefore, where a plea agreement contemplates a specific
sentence (not a recommended sentence), the judge must “accept or reject” the
agreement. In exercising the power to accept or reject a negotiated sentence
under Rule 11(e)(2), the judge is not exercising a review power over the deci-
sion of the prosecutor and defense lawyer, but rather is dealing with an exclu-
sively judicial subject. Consistent with the mandate that sentencing in this
phase of a criminal case is an exclusively judicial function, the judge should,
essentially, make a de novo determination on the appropriateness of the nego-
tiated sentence. Thus, with respect to an agreement under Rule 11(e)(1)(C), the
words “accept or reject” in Rule 11(e)(2) should connote a de novo standard
of review. Any narrower standard would impermissibly intrude on the sentenc-
ing function. This broad standard appears to have been followed.I1

3. Dismissal of Charges

As noted earlier, Rule 11(e)(2) requires the court to “accept or reject” plea
agreements involving dismissal of charges.I2 Since the terms *accept or reject”
are equally applicable to plea bargains involving a negotiated sentence, one
would ordinarily assume that the same broad standard is applicable to the dis-
missal of charges. We have noted, however, that with respect to Rule 48(a)
motions, the courts are to defer to the Executive’s judgment unless it is clear
that there is no valid public interest in dismissal.” Rule 11(e)(1)(A) cases, that
is, those involving partial dismissals, cannot, therefore, be considered indepen-
dently of Rule 48(a).

C. The Interplay Between Rules 11(e)(1)(A) and 48(a)

When a plea agreement involves the dismissal of certain charges, the sen-
tencing options of the judge are reduced, conceivably to a level below that®

129. 471 F.2d 1209 (9th Cir. 1972) (upholding denial of request to modify sentence in accor-
dance with plea agreement).

130. Id. at 1210.

131. Agreements that guarantee the defendant a specific sentence are relatively infrequent in
federal criminal practice. They tend to surface in cases of some notoriety. In the prosecution of
former Vice-President Spiro Agnew, the Court determined that the imposition of a suspended sen-
tence in conjunction with the defendant’s resignation from the office was an appropriate sentence.
R. Cohen & J. Witcover, A Heartbeat Away 347-48, 352 (1974). In United States v. Bhagwan
Shree Rajneesh (D. Ore. Cr. No. 8S-183-LE Nov. 14, 1985), the disposition included a suspended
sentence and the effective deportation of the defendant from the United States. The court stated
that “it's the finding of the Court that the specific sentence agreed to by the parties is an appro-
priate disposition of this case.” Transcript of Change of Plea, at 33, id.

132. See supra note 126 (quoting Rule 11(e)(2) in full).

133. See supra notes 115-17 and accompanying text (discussing review of executive decisions to
dismiss).
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which the judge thinks is the appropriate minimum. Should such a plea agree-
ment be viewed as an executive effort to curtail the exclusively judicial func-
tion of sentencing, or as a legitimate exercise of executive power to terminate
an existing prosecution subject only to the limited review power enunciated in
Cowan? United States v. Ammidown'3* and United States v. Bean'® offer
striking illustrations of two different approaches to this issue.

Ammidown had been charged with first degree murder in the death of his
wife. @5 The crux of the charge was that he had contracted for a hired killer—
Richard Anthony Lee—to murder his wife, and that Lee did so0.1¥ Prior to
trial, Ammidown, who was forty-nine at the time, agreed with the prosecution
to testify against Lee and to plead guilty to second-degree murder, an offense
carrying a possible term of life imprisonment with eligibility for parole in fif-
teen years. In exchange for the plea, the prosecution agreed to move to dis-
miss the first-degree murder charge. The government’s fear that Lee, if
released, would murder again was obviously its principal concern. The trial
judge, however, found Ammidown’s crime so heinous and the evidence of his
guilt so overwhelming that the public interest would have been ill-served by a
second-degree murder conviction, and so refused to accept the plea. Ammi-
down then went to trial on the first-degree murder and felony-murder charges.
He was convicted and sentenced to two consecutive life imprisonment terms.
His appeal turned on the judge’s failure to accept the plea agreement.1B

The D.C. Circuit noted immediately that while Rule 11 governs pleadings in
criminal cases, “we would err were we to circumscribe our inquiry so nar-
rowly. Plea bargaining telescopes into one transaction three distinct stages of
the criminal proceeding: plea to one charge; dismissal of a greater one; and
sentencing.” 1 After finding a total absence of authority on the first question,
the court noted that the issue arose most often in the context of the second,
and therefore went directly to the issue of dismissals. ) With respect to dis-
missals, the court noted the familiar standard that

the court does not have primary responsibility but rather the role of
guarding against abuse of prosecutorial discretion. The rule contem-
plates exposure of the reasons for dismissal “in order to prevent
abuse of the uncontrolled power of dismissal .... [The court]
should be satisfied that the reasons advanced for the proposed dis-
missal are substantial.” #

With respect to the sentencing power, the court noted that this was the exclu-
sive domain of the courts: “The prosecutor has no role beyond the advisory,

134. 497 F.2d 615 (D.C. Cir. 1973).

135. 564 F.2d 700 (5th Cir. 1977).

136. United States v. Ammidown, 497 F.2d at 617.

137. Id. at 618.

138. Id.

139. Id. at 618-19.

140. Id. at 619.

141. Id. at 620 (quoting Greater Blouse, 228 F. Supp. at 487 n.7).



1987] Symposium: Tuerkheimer 271

and even that is frowned on in the District Court for the District of Colum-
bia.” '@

The D.C. Circuit then synthesized these considerations. It noted that where
vigorous prosecution of one case threatened to undermine the successful prose-
cution of another, traditionally the prosecutor has decided which option to
choose and the courts have deferred to that decision. “The question is not
what the judge would do if he were the prosecuting attorney, but whether he
can say that the action of the prosecuting attorney is such a departure from
sound prosecutorial principle as to mark it an abuse of prosecutorial discre-
tion.” M In this particular case, the appellate court found the decision to pros-
ecute a contract killer with total vigor to be well within the prosecutor’s
discretion.¥4 The D.C. Circuit also reasoned that the constraints on the trial
judge’s sentencing prerogatives were minimal in that he could sentence Ammi-
down to life imprisonment as easily under a second-degree conviction as under
a first-degree conviction, even if Ammidown would be eligible for parole five
years earlier under the former charge. Thus, the judgment of conviction was
reversed on the ground that the plea agreement had been impermissibly re-
jected. 16

Ammidown is both an easy and a difficult case. To the circuit court’s
credit, it did not focus narrowly on the case as a Rule 11 issue but rather
attempted to consider the plea agreement process in its totality. Once the
broader perspective was taken, the prosecution’s clear basis for reaching an
agreement with Ammidown and the minimal discrepancy in the maximum sen-
tence—a five year difference in parole eligibility—rendered the decision to re-
verse unavoidable. Ammidown was clearly decided correctly. Precisely because
the case was so clear, however, it affords meager help in resolving more diffi-
cult problems. According to the Ammidown court, deference must be paid
both to the prosecutorial judgment regarding dismissals and to the court’s sen-
tencing prerogatives. How does one mix the two? What if the plea agreement
restricted the court to a twenty-year term for Ammidown? A ten-year term?
How does one reconcile deference to the prosecution’s judgment on dismissal
and the court’s sentencing prerogatives? Ammidown does not provide a
method for such reconciliation because it did not have to. Joint deference was
possible because the sentencing prerogative was only minimally affected.

In United States v. Bean, the defendant was charged with automobile theft
and burglary. After an initial plea of not guilty to both counts, Bean and the
prosecution reached an agreement whereby Bean would plead guilty to the
theft charge and cooperate with the prosecution in its investigation of others
involved in the burglary. The prosecution in turn would move to dismiss the
burglary charge. The district court refused to accept the agreement, stating it

142. 1d. at 621.
143. Id. at 622.
144. Id. at 623.
145. Id.
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was “contrary to the manifest public interest.” 45 Bean was then tried on both
charges and sentenced to five years on the theft count, and ten on the bur-
glary count, the terms to run concurrently. 17 His appeal concerned the cor-
rectness of the decision to reject the plea agreement.

Unlike the D.C. Circuit in Ammidown, the Fifth Circuit in Bean took a
narrower approach to the applicable standard of review. After noting the ab-
sence of any articulated standard under Rule 11, the court stated that “in
considering plea bargains, courts may be governed by the same broad stan-
dards that apply in sentencing. The trial court’s control over the length of
sentence is analogous to that in plea bargains since in plea bargaining the de-
fendant is ultimately concerned with the duration of imprisonment.” ¥8 The
court then reviewed authorities delineating the sentencing court’s broad discre-
tion.¥ Rule 48(a) did not go unmentioned in the court’s decision. The court
cited Cowan and Rule 48(a) but concluded its discussion by noting that be-
cause plea agreements such as Bean’s limit the court’s discretion over the du-
ration of imprisonment, “the standard for review ... should be closer to the
standards for review of sentencing than for review of a dismissal which does
not involve a plea bargain under Rule 48(a).” 1 It then affirmed the court’s
refusal to accept the plea bargain.B

There are many difficulties with Bean. First, it makes no sense to deal with
a dismissal under a plea bargain as a Rule 11 issue, subject to sentencing
standards, when in fact the issue is more appropriately considered under Rule
48(a). Suppose Bean had been charged with theft in one jurisdiction and bur-
glary in another and one of the two jurisdictions wanted his cooperation in
expanding the burglary investigation. In that case, had an identical plea agree-
ment been reached, the court in which the burglary charge was pending would

146. United States v. Bean, 564 F.2d at 701.

147. 1d.

148. /<*. at 703.

149. Id. (citing United States v. Weiner, 418 F.2d 849 (5th Cir. 1969); United States v. Gam-
boa, 543 F.2d 545, 546 (5th Cir. 1976); United States v. Bernstein, 546 F.2d 109, 110 (5th Cir.
1977)).

150. Id. at 704.

151. Id. at 705. The Bean court distinguished Ammidown on the ground that it was decided
before the 1974 amendments to Rule 11. Id. at 703 n.4. It noted that Ammidown went further
than any other circuit in limiting the discretion of judges regarding plea bargains. Id. The 1974
amendments to Rule 11, however,had nothing to do with standards to be applied. The Fifth
Circuit's decision in Bean has been criticized and its effort to distinguish and reject Ammidown
found wanting. See generally Note, United States v. Bean, 6 Am. J. Crim. Law 319 (1978) (criti-
cizing Bean for failing to delineatefactors to be considered by trial court in evaluating plea bar-
gains, for focusing on single standard of review, and for failing to require trial courts to state
reasons for their rejection of plea bargains).

The Bean court is undoubtedly correct in observing that burglary is a more serious crime than
car theft because of the invasion of the home and the risk of violence in the event of discovery.
United States v. Bean, 564 F.2d at 701. It was undoubtedly for such reasons that the prosecution
chose to reach an agreement with Bean as part of its effort to prosecute others involved in the
more serious crime of burglary.
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be dealing solely with a Rule 48(a) issue. There is no reason why a different
standard should apply solely because the two charges were filed in one district.
Indeed, the hypothetical case is indistinguishable from Cowan, where the sen-
tencing discrepancy was thirty-five years in Texas to two years in the District
of Columbia,5B%a significantly larger discrepancy than that between the ten
years Bean received after conviction on both charges and the five he could
have received on the theft charge alone.

Second, by substituting its judgment for the prosecution’s on the value of
the cooperation in the burglary investigation, the court invited circumvention
of its ruling. The prosecution in Bean could have refused to produce any evi-
dence on the burglary charge or, alternatively, moved to dismiss it separately
under Rule 48(a). This is essentially what happened in United States v.
Hamm,™ where the defendants pleaded guilty to a one-count charge involving
the importation of a large amount of marijuana.’3 Due to their extensive co-
operation, the government later reached agreements with Hamm and other de-
fendants to limit the sentences they would receive: two years in Hamm’s case,
six months for the others. When the court indicated it would not go along
with the agreement, the defendants moved to withdraw their guilty pleas and
the prosecution then moved to dismiss the existing charge. The district court
denied both requests and sentenced the defendants on the outstanding
charge.1%

Despite its earlier rejection of the Ammidown approach in Bean, the Fifth
Circuit in Hamm found that it had to balance the constitutional power of
government prosecutors with the constitutional powers of the courts. It found
that a Rule 48(a) application should be granted if there was no evidence of
harassment, unless the prosecution’s proposed action involved a “ ‘betrayal of
the public interest.” ” %/ Due to the value of the defendant’s cooperation in
ongoing narcotics importation investigations, and because there was no indica-
tion that the prosecution’s request for dismissal was in bad faith or intended
to harass, the appellate court held that the district court must defer to the
prosecution’s judgment as to what the public interest required. “[T]he motion
should be granted unless the trial court has an affirmative reason to believe
that the dismissal motion was motivated by considerations contrary to the
public interest.” B By the seven-to-four vote of an en banc panel, the lower
court’s refusal to dismiss under Rule 48(a) was reversed.1®

152. United States v. Cowan, 381 F. Supp. 214, 222 (N.D. Tex. 1974).

153. 659 F.2d 624 (5th Cir. 1981) (en banc), rev'g United States v. Butler, 486 F. Supp. 1285
(E.D. Tex. 1980).

154. Id. at 625-26.

155. Id. at 626.

156. Id. at 627-28 & n.10.

157. 1d. (quoting United States v. Cowan, 524 F.2d at 514).

158. Id. at 631.

159. Id.

United States v. Noble, 653 F.2d 34 (1st Cir. 1981), is somewhat in conflict with Hamm. In
Noble, the defendant had pleaded not guilty to a felony drug charge but later reached a plea
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We have seen that when a court determines whether to accept or reject a
plea agreement dealing with a binding sentence provision, it applies a de novo
standard.18) When determining whether to accept or reject a plea agreement
dealing with a request for dismissal of charges, however, some courts apply
the same standard, while others apply the Rule 48(a) standard.® It makes lit-
tle sense for a court to ignore Rule 48(a) in dealing with a request for dis-
missal as part of a Rule 11 plea agreement. The only reason to ignore Rule
48(a) is out of the assumption that the prosecution will ignore it also. It is
not unheard of for the prosecution to acquiesce in the exercise of judicial
muscle,1® as the Cowan court apparently expected the prosecution to do.18 An

agreement with the prosecution on a misdemeanor drug charge. The reason for the change of
perspective by the prosecution was simply the defendant’'s minimal role in the drug importation
conspiracy. Id. at 35. The district court refused to dismiss the felony charge and the First Circuit
affirmed, noting the absence of any evidence of cooperation and that the plea agreement was
designed solely to limit the court's sentencing power. The argument that the public interest, as
seen by the prosecution, did not warrant felony charges against a person only minimally involved
in crime did not prevail. 1d. at 36.

A similar issue arose in United States v. Carrigan, 778 F.2d 1454 (10th Cir. 1985), where the
government had brought charges against Otis Elevator Company and an employee in connection
with over $600,000 in false claims. The prosecution tendered a plea agreement involving a plea of
guilty by the corporate defendant to all three counts, dismissal of the case against the individual
defendant and a release of civil claims by the government in exchange for a payment to the
United States by Otis of $900,000. Id. at 1456-57. The trial court rejected the plea agreement,
principally because it felt that the imposition of $30,000 in fines, the maximum it could impose
on the corporate defendant, was too drastic a curtailment of its sentencing powers for a $629,000
fraud. Id. at 1457-60. The court stated it had the power to reject the agreement under Rule 11(e),
specifically noting that no Rule 48(a) question was before it. Id. at 1460. Whether such a frag-
mented approach makes any sense is doubtful. See Greater Blouse, 228 F. Supp. at 489 (inquiring
“ Should the motion [to dismiss] be denied, what next?’*).

160. See supra note 131 and accompanying text (discussing judicial consideration of plea agree-
ments).

161. Compare United States v. Hamm, 659 F.2d 624 (5th Cir. 1981) (holding that trial court
must approve plea agreement dismissing charge pursuant to Rule 48(a), in absence of bad faith or
intent to harass) with United States v. Carrigan, 778 F.2d 1454 (10th Cir. 1985) (rejecting plea
agreement dismissing charges against individual defendant because legal limit on corporate fines
would curtail court’s sentencing power) and United States v. Noble, 653 F.2d 34 (1st Cir. 1981)
(rejecting plea agreement dismissing charges against defendant with minimal role in conspiracy due
to absence of cooperation with authorities and apparent intent to limit court’s sentencing power).

162. In Hamm, Bean, and Ammidown, the judicial gauntlet was not taken up by the prosecu-
tion. Rather, it was the defendant, on appeal after conviction, who raised the issue. United States
v. Hamm, 659 F.2d at 625; United States v. Bean, 564 F.2d at 701; United States v. Ammidown,
497 F.2d at 618.

A similar deference by prosecutors to arguably ultra vires judicial conduct appears in Jencks
Act cases. Under the Jencks Statute, 18 U.S.C. 3500 (1982), the courts cannot compel the prose-
cution to turn over Jencks material until after the witness has testified on direct examination. Id.
§ 3500(a). Nevertheless, court orders compelling pre-trial turnover are frequently followed. See
United States v. Campagnuolo, 592 F.2d 852, 858-59 n.3 (5th Cir. 1979) (encouraging practice by
prosecutors of delivering material to defense attorneys before trial, to avoid disruption of trial)
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argument can even be made that where the prosecution acquiesces, the system
is working well since the issue obviously was not vital enough for the prosecu-
tion to challenge the court. From one perspective, this argument makes sense.
Perhaps the remarks of a judge on the seriousness of the crimes that the pros-
ecution wants to have dismissed would cause the prosecution to entertain sec-
ond thoughts. Perceiving a judicial determination that the plea agreement is a
bad idea, the prosecution may acquiesce and withdraw the agreement. It
should be evident, however, that this argument assumes that the prosecutorial
judgment exercised by the court is correct. Essentially, the court is acting as a
final reviewing body on a prosecutorial judgment, that is, as the prosecutor.
The court, however, is not the prosecutor. If the prosecutor makes a mistake,
especially at the federal level, there may be avenues of appeal, but they are
internal to the Executive. While there is room for some informal feedback on
questionable judgment calls,®84 the raw exercise of judicial muscle grounded on
a nonexistent review function is a perversion of separation of powers princi-
ples. B

It seems, therefore, that the determination to accept or reject a plea agree-
ment that contemplates dismissal of charges should be governed by the stan-
dard of Rule 48(a) applications. This means, however, that when the
prosecution offers such a plea agreement to the judge and acceptance or rejec-
tion of that agreement involves a difficult decision, the offering must include
affidavits setting forth the reasons for the dismissal. If the prosecution wishes
to secure the increased power conveyed under Rule 48(a), it should approach
the Rule 11 proceeding as it would a proceeding under Rule 48(a). Then tech-
nical issues of form would not determine the outcome of the case.’%

Applying the Rule 48(a) standard to dismissal of charges under plea agree-
ments has a number of advantages. First, it avoids incompatible results where
more than one district is involved. If the Cowan court had applied the Rule

(citing United States v. Murphy, 569 F.2d 771, 773 n.5, 774 n.10 (3d Cir.), cert, denied, 435 U.S.
955 (1978)).

163. See United States v. Cowan, 524 F.2d at 507 (noting that trial court appointed private
special prosecutors in response to U.S. Attorney’s refusal to continue prosecution after trial court
denied motion for leave to dismiss indictment).

164. It is entirely plausible and even proper for a judge who concludes that a U.S. Attorney is
making a series of judgment errors in plea bargains to informally talk to the U.S. Attorney about
the issue, hoping to trigger at least a review of the decisions, and perhaps provoke a change.
Such a conversation, however, does not occur in a formal review setting and, theoretically at
least, any person familiar with the plea bargains could have a similar conversation with the U.S.
Attorney. Such informal contact with the prosecutor is a far cry from a formal, in-court confron-
tation on the fundamental question of who decides what cases get prosecuted.

165. See Bradner v. Hammond, 553 P.2d 1, 7 (Alaska 1976) (holding unconstitutional statute
requiring legislative approval of appointment of subordinate executive officers, stating that “the
separation of powers doctrine requires that the blending of governmental powers will not be in-
ferred in the absence of an express constitutional provision.” ).

166. See United States v. Carrigan, 778 F.2d 1454, 1461 (10th Cir. 1985) (rejecting plea agree-
ment under Rule 11(e), specifically noting absence of Rule 48(a) question).
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48(a) standard, then it would have reached the same result as if all charges
had been filed in the same district. Second, application of the Rule 48(a) stan-
dard to dismissals sought under Rule 11(e) plea bargains obviates the concep-
tual problem suggested in Ammidown.'6l If the prosecution could get
Ammidown’s cooperation against Lee only in exchange for a significantly re-
duced charge, and the agreement was found by the court to be “rational,”
then this result would justify a significant reduction in the court’s sentencing
power. Third, application of the Rule 48(a) standard acknowledges the prose-
cutor’s underlying power to refuse to prosecute, which, absent some evidence
of corruption or bad faith, the court is powerless to penalize.iB

This result fits the logic of Rule 48(a) and the cases that interpret it. Essen-
tially, the monitoring power vested in the courts by Rule 48(a) compels public
disclosure of the reasons for which the prosecution seeks a dismissal. Public
disclosure means public accountability. Where difficult decisions must be made
and where reasonable people might differ, there is no great harm in having
the decision-maker more directly responsible to the electorate.

D. Recommendation

As presently worded, Rule 11(e)(2) provides that “the court may accept or
reject” an 11(e)(1)(a) dismissal or (e)(1)(c) sentence agreement. The use of the
word “may” to define the court’s role in two such radically different situa-
tions without an effort to accommodate the real difference between dismissals
and sentencing makes no sense. In sentencing, the court has exclusive power,
while in considering dismissals, the court’s power is the far more limited
“power that checks power.” 1 Rule 11(e), however, does not reflect this im-
portant distinction. The second sentence of Rule 11(e)(2) should be amended
to read:

If the agreement is of the type specified in subdivision (e)(1)(a), the
court may accept or reject the agreement, or may defer its decision
as to the acceptance or rejection until there has been an opportu-
nity to consider the presentence report. In accepting or rejecting the
agreement, the court should consider that portion of the agreement
seeking a dismissal as if it were an application under Rule 48(a)
and accept the agreement unless it finds, and so states at the time
of rejection, that the prosecution’s conclusion that the public inter-
est requires dismissal is clearly erroneous. If the agreement is of the
type specified in subdivision (e)(1)(c), the court may accept or reject
the agreement, or may defer its decision as to the acceptance or

167. See United States v. Ammidown, 497 F.2d 615, 619 (D.C. Cir. 1973) (stating issue of case
as “ whether the plea [agreement,] endorsed by the prosecutor, may nonetheless be rejected by the
trial judge because of his conclusion that the defendant should be tried on the higher charge”).

168. See Rinaldi v. United States, 434 U.S. 22, 30 (1977) (stating that, in absence of bad faith,
government’s request to terminate prosecution must be granted).

169. United States v. Cowan, 524 F.2d at 513.
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rejection until there has been an opportunity to consider the pre-
sentence report. The court should accept the agreement if the
agreed-upon sentence is the same as the court would impose utiliz-
ing the guidelines and standards otherwise applicable. If the agree-
ment involves both a predetermined sentence and the dismissal of
pending charges, the court may accept or reject the agreement, or
may defer its decision as to the acceptance or rejection until there
has been an opportunity to consider the presentence report. In ac-
cepting or rejecting the agreement, the court should consider each
part separately as provided in this Rule.10

This change would recognize and take account of the differing degrees of ju-
dicial power being exercised.

The decisions required when plea agreements are entered into, when charges
are dropped, and when defendants are sentenced are among the most difficult
to make in the administration of criminal justice. It is important that the
framework for such decisions be clear and that the role of the courts and the
prosecutor be delineated with as much precision as possible. This is presently
not the case. The recommended changes should help in clarifying the lines of
authority between the Executive and Judicial Branches on this vital point of
interaction.

IV. Conclusion

As this brief discussion of the initiation and termination of criminal cases
has shown, there is indeed a conflict between executive and judicial power. It
is important to remember, however, that points of conflict are the focus of
this inquiry, and a smooth functioning of the branches is far more prevalent
than is suggested by the areas examined here. There are hundreds of federal
judges in ninety-four federal districts, and many if not most of them preside
over criminal trials on a daily basis. Given the enormous quantity of close
contact between the two branches, the amount of conflict is relatively mini-
mal. Therefore, the most pertinent observation on the collision of executive
and judicial power in the general conduct of criminal cases is that such colli-
sions are rare and that the two branches of government have learned to coex-
ist quite well. Where there is a conflict in the exercise of power, it tends to
arise either on questions of public importance, such as in Title VI of the
Ethics in Government Act or United States v. Cox, or matters of trivial public
importance involving basic emotional issues, such as in United States v. Am-

170. Rule 48(a) should likewise be amended to incorporate the Cowan standard: “ Leave of the
court should be granted unless the court finds, and so states at the time leave is denied, that the
prosecution’s conclusion that the public interest requires dismissal is clearly erroneous.” United
States v. Cowan, 524 F.2d at 512.
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midown. While relatively rare, such conflicts raise issues that must be resolved
rationally to promote “workable government.” 11

The judicial appointment of an independent counsel under Title VI of the
Ethics in Government Act is, technically, an exercise of prosecutorial power. It
is only minimally so, however. A judgment whether there is a rational basis
for dismissal under Rule 48(a) is also a minimal exercise of such power. Nei-
ther of these minimal involvements is constitutionally infirm because, as the
Supreme Court has said, “absolute independence” among different branches
of government is not constitutionally required.I2 Given a constitutional back-
ground that calls for separation, but allows overlap in the interest of a
“workable government,” points of collision must be analyzed in the context
of that objective and the fundamental concern as to where the essential power
lies. It is for that reason that concerns about the constitutionality of the
Ethics in Government Act should be resolved in favor of the minimal exercise
of prosecutorial power by the Judiciary. Similarly, Rules Il and 48(a) should
be applied in a way that acknowledges the ultimate and dispositive authority
of the Executive to prosecute.

The Constitution itself is, of course, the core document that sets down the
basic ground rules for the operation of our government. When one grapples
with separation of powers issues, one is, in a real sense, at the core of the
core. A certain solemnity, if not awe, accompanies such efforts and heightens
the obligation to act rationally and carefully. It is hoped that this Article will
assist such a process.

171. The Supreme Court has repeatedly alluded to the goal of “ workable government" in cases
involving separation of powers issues. E.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S.
579, 635 (1952) (Jackson, J., concurring) (“ While the Constitution diffuses power the better to
secure liberty, it also contemplates that practice will integrate the disbursed powers into a worka-
ble government. It enjoins upon its branches separateness but interdependence, autonomy but reci-
procity.”); United States v. Nixon, 418 U.S. 683, 707 (1974) (quoting Youngstown).

172. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. at 635; United States v. Nixon, 418
U.S. at 707.



