rw'g;« T ARSI EERT TR T e

Access to Justice

as a Moving Frontier

MARC GALANTER

I. ACCESS TO JUSTICE
AND ITS COMPANIONS

The phrase "access to justice," entered the language in its cur-
rent meaning in the late 19770s." Earlier it had referred to access
to the government’s judicial institutions. But in the late 1970s it
acquired a new and broader meaning: the ability to avail oneself
of the various institutions, governmental and non-governmen-
tal, judicial or non-judicial, in which a claimant might find
justice. This vision of justice in many modalities and diverse
institutional settings arrived in the 1970s with the flourishing of
the Florence Access to Justice Project. A scholar of vast imagi-
nation and entrepreneurial energy, Mauro Cappelletti, presided
over the project, which was sponsored by the Ford Foundation,
the Italian Research Council (CNR) and the Italian Ministry of
Education. The work of the Florence project is embodied in the
massive multi-volume series Access to Justice published in 1978
and 1979 and in a number of satellite volumes.

Building on programs and experiments in many locations,
the Florence project codified a broadened notion of access
beyond the lack of lawyers and beyond courts as the site of
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justice-seeking. Looking back at the end of the seventies,
Cappelletti himself saw the development of the access to justice
notion as comprising three "waves" exemplified by a series of
institutional developments particularly marked in the United
States:

"The first wave, beginning in 1965 with the Office of
Economic Opportunity’s neighborhood law firms program,
involved the reform of institutions for delivering legal
services to the poor. The second wave sought to extend
representation to "diffuse interests" such as those of con-
sumers and environmentalists: it commenced in the United
States with the development of foundation-supported "public
interest law firms” in the 1970s. The third wave followed in
the 1970s with a shift in focus to dispute-processing institu-
tions in general, rather than simply on institutions of legal
representation; less formal alternatives to courts and court
procedures...emerged in bold relief..." 3

Access to justice did not arrive on the legal scene unaccom-
panied. It was one of a set of intellectual triplets that appeared
in the 1970s. Its siblings were the dispute perspective in legal
studies and the Alternative Dispute Resolution (ADR) movement.
At their start the three infants were very close, almost inseparable,
but as they grew they experienced a kind of ‘big bang’ sending
them in different directions. As they retreated from one another,
they were adopted by different parents, and matured in very
different environments with different companions.

These triplets were the progeny, born late in life, of a
remarkable movement of expansion of accountability and
remedy fostered by courts and legislatures in the years between
the end of World War.

Two and the mid-1970s.# An enlargement of remedies, an
expansion of standing, abolition of old immunities, and the
promotion of civil rights provided ordinary people with new
occasions for using the courts and more chance for success
when they did. There was a proliferation of programs for
affording legal representation to poor and unrepresented
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groups. An increasing number of legal professionals viewed
such expansion as the test of professional achievement.

The first of the triplets to gain prominence was the d1spute
perspective in legal studies. By this I refer to a body of work®
arguing that the study of law should focus on the construction
of disputes as well as on rules and courts. The dispute perspec-
tive envisioned adjudication in courts as only one among
various ways that society dealt with disputes — and a relatively
infrequent one at that. The central intellectual construct of the
dispute perspective was the dispute pyramid — the notion that
any sector of the legal world can be envisioned as a pyramid
in which a base of troubles or injuries underlies a layer of
perceived injuries, which leads in turn to successively smaller
layers of grievances (that is, injuries for which some human
actor is viewed as responsible), claims, and disputes. A portion
of these disputes are brought to lawyers and courts and succes-
sively smaller portions are the subject of trials, appeals, and
published judicial opinions.” In one of the classics of the
dispute literature, Felstiner, Abel and Sarat show how the
lower layers of the pyramid are constructed — by naming, i.e.,
recognition and identification of an injury; blaming, i.e., the
identification of a human agent responsible for that injury; and
finally, claiming i.e., the pursuit of a claim against that party

The dispute perspective provided a powerful stimulus for
the broadening of the access agenda and a theoretical structure
for depicting the range of access concerns. The pyramid model
pointed to multiple possibilities of disconnection at every stage
of the construction of adjudication. An injured party might fail
to perceive injury; or might fail to attribute it to a human
agency; ignorance or intimidation or cost barriers might inhib-
it making a claim or pursuing a dispute or obtaining legal help;
lack of resources and staying power might undermine effective
use of the courts, and so forth. Accordingly, access to justice was
visualized as encompassing all of these linkages.

The dispute perspective provides not only a taxonomy of
access chokepoints, but also the basis for critical assessment of
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legal arrangements. The dispute pyramid is useful for analyzing
systems, like our own, in which there is much more promised
than delivered. Indeed, (most?) modern democratic systems are
designed so that if everyone with a legitimate claim invoked
them, the system would collapse. Such systems depend on:
(a) the efficacy of general effects? — exerting control though
communication of information rather than actual enforcement;
(b) the availability of informal proxies for legal action,”® and
finally (c) apathy, ignorance, cultural and cost barriers that
inhibit the assertion of legal rights. They are inherently tokenist
and symbolic — rules are there to be celebrated and cherished,
not to be applied in every instance that they presumptively
cover. Real steak, or something approximating it, is served to
those who can make the matching investments required for
successful legal action; most others must content themselves
with some combination of real hamburger and symbolic sizzle.

Informed by the dispute perspective, access to justice
implies a rich agenda of reform. But the same dispute perspec-
tive warns us that the most visible and dramatic reforms may do
little or nothing to reduce the disparity between proficient users
of the system and ‘one-shotters’. Felstiner, Abel and Sarat point-
ed out that because there are great disparities at the earlier
stages in which injurious experiences are transformed into
claims and disputes, programs to promote access to justice in
the upper reaches of the pyramid (typically by facilitating the
transformation of disputes into lawsuits) "may accentuate the
effects of inequality at the earlier, less visible stages, where it is
harder to detect, diagnose, and correct..."™

Access to Justice gained respectability and institutional
presence very rapidly. Twenty-five years ago in 1978, while the
Florence project was still at work, it was the "official theme" of
the American Bar Association.” Since then, Access to Justice
has become an accepted corner of the legal world, inscribed in
scholarly and practitioner publications. For example, the Index
to Legal Periodicals lists three hundred sixty-one books and
periodicals with "access to justice" in their titles in the past
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twenty-five years.> The Windsor Access to Justice Yearbook
commenced publication in 1981.

Twenty-five years on, access to justice has become a
program of foundations, of non-governmental organizations
(NGOs), of bar groups (like the Law Society of Upper Canada
and the State Bar of California), of governments — in both
domestic policy and in their foreign aid operations (e.g., the
United States Agency for International Development, the
United Kingdom’s Department For International
Development), and of international organizations (e.g., the
United Nations Development Project, the Asian Development
Bank). For many of these sponsors, Access to Justice is coupled
and/or merged with its trans-national cousin, the Human
Rights movement. Fiscal anxieties have led to curtailment of
programs for providing legal services on a routine basis, but
programs for court reform, special forums, legal literacy, and so
forth have proliferated, while judicial intervention to vindicate
and extend rights has multiplied.

Just as Access to Justice has been institutionalized in an
array of bar, NGO and governmental programs, the dispute
perspective has been institutionalized in academic programs,
and a research community that includes the flourishing law and
society movement' (and overlaps with some regions of law and
economics), and institutions like the RAND Institute for Civil
Justice (founded in 1979)."” The proliferating research output
of the law and society scholarship is found in dedicated publi-
cations™ and increasingly in ordinary law reviews. It has
infiltrated mainstream legal scholarship, so that work inspired
by and incorporating the dispute perspective passes without
challenge as real legal scholarship.”

In its beginnings, the third triplet, ADR, was so close to
Access to Justice that it was sometimes hard to distinguish
them. ADR was also close to the dispute perspective, from
which it borrowed its intellectual bearings.18 Foundation sup-
port established the National Institute for Dispute Resolution in
1983. From the mid-1980s, the William and Flora Hewlett
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Foundation pursued a sustained program to build a base of
academic "theory centers" and create “conflict resolution” as
an academic field. But the great flourishing of ADR was outside
the academy in the creation of new occupational groups of
"neutrals"— mediators, arbitrators and other dispute processors.
Corporate actors embraced ADR to address some high-end dis-
putes with their peers, but even more avidly to create in-house
forums to cabin disputes with employees and customers.™
Courts embraced ADR as a way to control burgeoning caseloads
and to divert cases they regarded as undeserving of their atten-
tion.* As well, they have been broadly supportive of attempts
by private parties to corral cases into ADR forums, some free
standing but some captive.®® A steady diet of the anabolic
steroids of corporate and governmental support has made ADR
not only far larger than its siblings, but also increasingly distant
from them.** This is not the place to address the much dis-
cussed question of mandatory ADR proceedings, but I mention
them to suggest that in developing along this technocratic path,
ADR no longer enjoys the assumption of facilitating access to
justice, but has become an object of suspicion and in some
cases a direct rival.”3

II. THE EXPANDING FRONTIERS
OF ACCESS TO JUSTICE

For the most part access to justice programs have focused on
enabling people to achieve justice as it is defined —~ and
promised — in their legal regimes (or with some elaborations
borrowed from other regimes). Access has included programs
to promote ‘legal literacy,’ to provide lawyers, to make courts
more user-friendly and more efficient in delivering these exist-
ing rights at an affordable cost. It has meant, in short, filling
‘unmet legal needs’.** The beneficiaries of these programs do
not necessarily formulate the process in terms of justice; many
may think of this as problem solving or achieving an appropri-
ate adjustment (e.g., a divorce, a settlement) and may even
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reject the notion that they are seeking justice.”’ Typically, such
adjustment is achieved by informal negotiation or a truncated
invocation of the formal legal process; full-dress adjudication is
an infrequent means of pursuing justice.

ADR has taken another tack. Focusing on reducing the
transaction costs and externalities (including frustration and
lack of fulfillment) that accompany access to formal legal jus-
tice, it proposes to establish alternative forums or procedures
that deliver something better or at least less costly and protract-
ed. ADR may be promoted in terms of superior quality of
process or results — increase in mutual satisfaction, achieve-
ment of win-win solutions, healing of ruptured relationships,
and so forth. These features loom large in advocacy of ADR and
they may occur in some programs, particularly up-market inter-
corporate dispute resolution. But most programs are adopted
and justified because of factors of cost and timeliness. Whether
the justification is in terms of quality or in terms of production,
the justice that is to be equaled or surpassed is measured by the
remedies presently prescribed (but frequently not delivered) by
legal institutions. So both ADR and access to justice each hark
back to the dispute perspective in positivist fashion: naming is
perceiving an injury of a sort remedied by the existing practice
of institutions; blaming is identifying an agent to be held
accountable by those practices; and claiming is seeking reme-
dies afforded by those practices — or by incremental adjust-
ments of them. Access to justice has been concerned for the
most part with removing the barriers to claiming what were
already recognized as entitlements. Since all legal systems con-
tain regions or even continents of vast underenforcement, this
has left considerable territory for our expansionist ambitions.

I would like to direct attention to another dimension of
access to justice. What happens if we take the justice in that
phrase not as the vindication of rights and entitlements set out
in the existing law and its best institutional practice, not as
stable and determinate, but as itself a fluid, moving, and labile
thing. This takes us back to naming and blaming — to the
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perception of something as an injury and the attribution of
responsibility for remedy of that condition. I would argue that
change in this zone of unvindicated and unremedied troubles is
the hidden but truly dynamic dimension of access to justice.

Let me put this another way: justice is the negation or
correction of injustice. But there is not a fixed sum of injustice
that is diminished by every achievement of justice. The sphere
of perceived injustice expands dynamically with the growth of
human knowledge, with advances in technical feasibility, and
with rising expectations of amenity and safety.26 The domain of
unvindicated and unremedied injustice is growing — because it
is indissolubly linked to the expanding realms of human knowl-
edge and technical feasibility, and to the elevated expectations
that they generate.

The search for justice is driven by the production of injus-
tice. The discomforts and risks of everyday life have declined
dramatically for most people and there is a widespread sense
that science and technology can produce solutions for at least
many of the remaining problems. Even so, we will not approach
a problem-free world, for people are capable of identifying or
inventing new problems as quickly as the old ones are solved.
This is not a cynical observation about an insatiable appetite for
a ‘risk free world.” Rather it is premised on the notion that the
very same human capabilities that create solutions for existing
problems — by fulfilling existing needs and wants — discover or
create new needs, new wants, and new problems. But in the
process, as more things are capable of being done by human
institutions, the line between unavoidable misfortune and
imposed injustice shifts. The realm of injustice is enlarged. For
example, at one time having an incurable disease was an
inalterable misfortune; now a perception of insufficient vigor in
pursuing a cure or distributing ameliorative drugs can give rise
to a claim of injustice. As the scope of possible social interven-
tions broadens, more and more terrible things become defined
by the incidence of possible intervention. Thus famine or social
subordination or a flawed appearance is not inalterable fate, but
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a matter of appropriate interventions. What was seen as fate
may come to be seen as inappropriate policy.”” Advances in
human capability and rising expectations result in a moving
frontier of injustice. These advances seem to be accelerating.
A group of leading bio-ethicists observe:

"As the possibilities for significant and large-scale genetic inter-
ventions on human beings come closer to becoming actualized,
we may be forced to expand radically our conception of the
domain of justice by including natural as well as social assets
among the goods whose distribution just institutions are

supposed to regulate".*®

There is another dimension to the moving frontier. Not
only does concern about justice move to include new kinds of
troubles, but it moves to the troubles of new sorts of people who'
were previously of little or no account — for example, people
with disabilities and sexual minorities. Changing sensibilities
among the advantaged and the spread of resources for mobi-
lization to less advantaged groups, both closely linked with
changing communication technologies, bring new injustice
claims onto the social agenda.

What are the implications of recognizing the moving
frontier? First, that increases in justice do not imply a corre-
sponding decrease in the amount of injustice. In an expanding
social and legal universe, justice/injustice is not a zero-sum
game — but both grow together. Thus the total amount of injus-
tice is not something we can reduce or should want to reduce,
because injustice keeps growing with human inventiveness and
knowledge — and very possibly faster than we can institutional-
ize justice. Hence symbolic acknowledgment of entitlements is
likely to arrive before social arrangements change to make their
vindication routine and ordinary.

Second, in a world of expanding capabilities and rising
expectations, where claims of injustice proliferate, we cannot
avoid the necessity of rationing justice. Justice is not free. It
uses up resources — money, organization, and not least the
limited supply of attention. And every expenditure of these
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involves corresponding opportunity costs. And justice is not the
only thing we want. Few would argue that the lowest priority
claim for justice should enjoy a lexical priority over every other
goal. Not all grievances can be addressed. In deciding which are
worthy candidates for expending Access to Justice resources,
we cannot rely on common sense, for common sense is an
unstable residue of understandings being compromised by
advancing technology and changing perceptions. What once
were frivolous claims are now considered serious and legitimate
— for example, emotional injury and sexual harassment. A
frivolous claim is one that is clearly outside the boundaries of
claims recognized under existing theory. But the moving
frontier suggests that many claims that are presently seen as
beyond the pale will eventually be located within the boundary
of recognized claims. Consider such "outlandish" claims as a
right to an attractive appearance. A right to have my rare disease
researched. A right to protection from the seductions of fast and
fattening food. A right to genetic manipulation to resist these
seductions. A right to pleasant weather. A right to fashion
“designer children." A right to a remedy for dishonor and
deprivation of ancestors.?® Which of these do we think will
be reached by the moving frontier? Which do we feel safe in
predicting will not? Contrariwise, are there cases where the
present frontiers of protection and remedy will recede®

These new cutting edge claims, many at the high end
in terms of the affluence of those who assert them and the
high cost of vindicating them, will not supplant the staple
claims of the most vulnerable — claims for divorces, representa-
tion in criminal proceedings, work injuries, consumer fraud.
The staple access to justice claims will multiply while the new
territories of complex and problematic claims are added to the
agenda at an ever-increasing pace.

In these new territories, the problems of equal equipage
and competence may be accentuated. For the moving frontier of
justice involves a series of contests in which the conditions of
equal participation are not present.' For the most part the
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advances in human capability and control that drive the justice
frontier are located in or managed by artificial persons (APs) not
by natural persons. These actors produce new injustice not
because they are bad guys, but because they are good guys doing
their thing. Thus the aspiration to access to justice leads us
to the problem of contending with corporate actors, who we
know are generally more proficient players of the law game than
natural persons.>®

Curiously this vast horizon for access to justice unfolds just
as law, lawyers and legal institutions are the object of suspicion
and disdain by many elite groups (business, political, academic,
media), who are persuaded that society is suffering from "too
much law."3? Optimism about solving problems and a great
flowering of interest and energy in innovative schemes for
corrective justice (international prosecution of war criminals
and brutal dictators, righting old wrongs, compensating victims
of terrorism), exists side by side with pessimism about forward
looking distributive justice (deterioration of the universal safety
net). Although access to justice began as a matter of the enlarge-
ment of opportunities for corrective justice, the moving frontier
collapses the distinction between corrective and distributive
justice. The choice of which corrective initiatives to pursue is
a distributive "political" decision. The rationing and prioritizing
of opportunities for distributive justice lifts the veil of being
technically legal and non-political. Politically diverse and
competing institutions and agendas are already a familiar
feature of the world of public interest law. We should be neither
surprised nor unhappy to see a similar diversity of access to
justice programs.
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